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THE GOVERNOR
As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also pub ished. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.
Office of the Governor
Appointments Made December 12, 1997
To be members of theTexas Ethics CommissionFor terms to expire
November 19, 2001: Ernestine Glossbrenner, P.O. Drawer 2188,
Alice, Texas 78333–2188, (Reappointment); Louis E. Sturns, 6155
Foxglove Court, Fort Worth, Texas 76112, (Reappointment).
Appointments Made December 16, 1997
To be a member of theTexas Commission on Human Rightsfor
a term to expire September 1, 2003: Officer David J. Manning,
10321 Westridge, Fort Worth, Texas 76126. Officer Manning will
be replacing Maxine Lee of Austin whose term expired.
To be appointed as members of theState Board of Registration
for Professional Engineersfor terms to expire September 26, 2003:
Brenda A. Bradley, P.E., 17235 Ash Butte Drive, Houston, Texas
(replacing Derrell Everett Johnson of Fort Worth whose term expired;
Joe Paul Jones, P.E., 4220 Hartwood, Fort Worth, Texas 76109,
(replacing Roxanne L. Pillar of Fort Worth whose term expired);
Kathleen Campbell Walker, 749 Los Miradores, El Paso, Texas
79912, (replacing Linda Yee Chew of El Paso whose term expired).
To be designated as Presiding Officer of theTexas State Affordable
Housing Corporation Board of Directors for a term at the pleasure
of the Governor: Dawn Enoch Moore, of Dallas.
To be appointed as members of theTexas State Affordable Housing
Corporation Board of Directors, pursuant to House Bill Number
2577, 75th Legislature, Regular Session, for terms at the pleasure of
the Governor: Jeffrey S. Baloutine, 4029 Villanova, Houston, Texas
77005; Donald S. Currie, 2507 El Dorado, Rancho Viejo, Texas
78575; Dawn Enoch Moore, 3515 Colgate Avenue, Dallas, Texas
75225; Jerry Romero, 213 Granada, El Paso, Texas 79912.
To be appointed as members of theT xas Affordable Housing
Task Force pursuant to Senate Bill 1852, 75th Legislature, Regular
Session, for terms to expire December 31, 1998: Roberto Alvarado,
Executive Director El Paso Housing Authority, P.O. Box 9896, El
Paso, Texas 79989; Arthur G. Carpenter, JPI Texas Development,
98 San Jacinto Boulevard, Suite 1000, Austin, Texas 78701; Gloria
Castillo, 125 Wild Senna Drive, Pflugerville, Texas 78660; John T.
Condit, Domicile Property Management, Inc., 601 Howard Street,
San Antonio, Texas 78212; James E. Darling, Darling Law Office,
P.O. Box 6589, McAllen, Texas 78502; Marvalette C. Fentress,
Third Ward Development Council, Inc., P.O. Box 3146, Houston,
Texas 77083; Max Garza, City of Lubbock, 1625 13th Street,
Lubbock, Texas 79457; Edward C. Harrison, Harrison Homes, P.O.
Box 381383, Duncanville, Texas 751138; John H. Longstreet, Bristol
Hotels and Resorts, 14295 Midway Road, Dallas, Texas 75244; Byron
K. Reed, Wells Fargo Bank, 6301 Gaston Avenue, #240, Dallas, Texas
75265; Lois E. Rice, City of Canyon, 301 16th Street, Canyon, Texas
79015.
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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
Letter Opinions
LO 97-108 (ID #3943). Request from the Honorable Randall W.
Reynolds, District Attorney, 143rd Judicial District, P.O. Box 150,
Pecos, Texas 79772, concerning whether interest from federal inmate
trust accounts in county jail housing federal inmates pursuant to
contract with the federal government may be used for benefit of
inmate population.
Summary A county jail housing federal prisoners under contract with
the United States Bureau of Prisons may place interest from federal
inmate trust accounts in a "Special Projects Account" used to fund
programs for the benefit of the inmate population as a whole.
LO 97-109 (ID #39547). Request from the Honorable Charles D.
Penick, Criminal District Attorney, Bastrop County 804 Pecan Street,
Bastrop, Texas 78602, concerning whether a constable may purchase
a police-equipped vehicle for both personal use and official duties
from a dealer that has contracted with the state to sell vehicles under
the State Purchasing and General Services Act.
Summary Chapter 271, subchapter D of the Local Government Code
requires the General Services Commission to establish a program
to provide "purchasing services for local governments," not for the
officers of a local government in their individual capacity. A constable
may not purchase for personal ownership a police-equipped car from
a vendor who is selling them pursuant to the local purchasing program
established by the commission pursuant to subchapter D.
LO 97-110 (ID #39612). Request from Mr. Jim Loyd, Director
of Program Planning, Texas Health Care Information Council, 4900
North Lamar Boulevard, OOL-3407, Austin, Texas 78751-2399,
concerning Reimbursement of transportation expenses for a member
of the Health Care Information Council.
Summary Reimbursement of transportation expenses for a member
of the Health Care Information Council is limited to "the amount of
the central travel office’s contracted fares or rates," as provided by
§2171.056(b) of the Government Code.
LO 97-111 (ID #39605). Request from the Honorable Jerry Pat-
terson, Chair, Veteran Affairs and Military Installations Committee,
Texas State Senate, P.O. Box 12068, Austin, Texas 78711, concern-
ing authority of part-time peace officers employed by a junior college
district and related question.
Summary Part-time peace officers, off-duty from other jurisdictions,
employed and commissioned by a public junior college district
pursuant to Education Code section 51.203 have the same police
powers as the district’s full-time peace officers employed and
commissioned under such section. The licensure requirements of the
Private Investigators and Private Security Agencies Act, Texas Civil
Statutes article 4413(29bb), do not apply to a junior college district,
a political subdivision of the state.
LO 97-112 (ID #39652). Request from the Honorable Ben. W.
"Bud" Childers, Fort Bend County Attorney, 301 Jackson, Suite 621,
Richmond, Texas 77469-3506, concerning whether the inscription of
an elected official’s name is permitted on county-owned vehicles.




DM-459 (RQ-943). Request from the Honorable Eugene D. Taylor,
Williamson County Attorney, Courthouse Annex, Second Floor, 405
Martin Luther King, Box 7, Georgetown, Texas 78626, concerning
whether the State of Texas is exempted from paying filing fees
and other court costs prior to judgment; reconsideration of Attorney
General Opinion MW-447A (1982).
Summary Section 6.001 of the Civil Practice and Remedies Code
exempts the state from paying security for court costs, such as filing
fees and fees for service of process. Attorney General Opinion MW-
447-A (1982) is reaffirmed. Section 6.001 exempts the state only
from advance payment of filing fees and other court costs and does
not exempt it from ultimately paying such costs. In the absence of a
provision exempting the state from liability for costs in a particular
type of case, the state is liable for its costs. When the state prevails in
a suit it may recover all costs from the losing party, but if it cannot
recover its costs from the losing party, the state will have primary
liability to pay them.
TRD-9716836
Request for Opinions
RQ-1038. Request from the Honorable Jerome Aldrich, Brazoria
County Criminal District Attorney, 111 East Locust, Room 408A,
Angleton, Texas 77516, concerning whether criminal trespass may
occur on land that is submerged below tidal water.
RQ-1039. Request from the Honorable James M. Kuboviak, Brazos
County Attorney, 300 East 26th Street, Suite #325, Bryan, Texas
77803, concerning whether a county tax assessor-collector may
delegate to the commissioners court his authority to contract under
§23.122, Tax Code.
RQ-1040. Request from Mr. Delmar L. Cain, General Counsel,
The Texas A&M University System, 301 Tarrow, 6th Floor, College
Station, Texas 77843-1230, concerningUse of videoconferencing for
public meetings by a state university.
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RQ-1041. Request from Ms. Kathleen M. Moss, Fannin County Au-
ditor, Fannin County Courthouse, Bonham, Texas 75418, concerning
authority of a commissioners court to impose a limit on the farming
out of county prisoners, and related questions.
RQ-1042. Request from the Honorable R‚ne Oliveira, Chair, Com-
mittee on Economic Development, Texas House of Representatives,
P.O. Box 2910, Austin, Texas 78768-2910, concerning Medical li-
censure under reciprocal agreements with foreign nations.
RQ-1043. Request from Mr. Wayne Scott, Executive Director,
Texas Department of Criminal Justice, P.O. Box 4004, Huntsville,
Texas 77342-4004, concerning Mandatory tuberculosis screening for
employees and volunteers of the Texas Department of Criminal
Justice.
RQ-1044. Request from the Honorable Fred Hill, Chair, Committee
on Urban Affairs, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768-2910, concerning whether it is a criminal offense
to carry a concealed weapon within three hundred feet of a school
parking lot.
TRD-9716857
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 20. Cotton Pest Control
Subchapter C. Stalk Destruction Program
4 TAC §20.22
The Department of Agriculture (the department) adopts on an
emergency basis, an amendment to §20.22, concerning the
authorized cotton destruction date for Pest Management Zone
3, Area 2. The department is amending a prior emergency
amendment to 20.22 which was filed on November 17, 1997
and published in the November 28, 1997, issue of the Texas
Register (22 TexReg 11615).
The department is acting on behalf of cotton farmers in Zone 3
Area 2 which includes Austin, Brazoria, and Fort Bend counties
and that portion of Wharton County east of the Colorado River.
The current cotton destruction deadline is December 5. The cot-
ton destruction deadline will be extended through December 20.
The department believes that changing the cotton destruction
date is both necessary and appropriate. In a previous emer-
gency filing, the department extended the destruction deadline
for Zone 3, Area 2 from November 15 to December 5. That
amendment and this filing are effective only for the 1997 crop
year.
Adverse weather conditions have created a situation compelling
an immediate extension of the cotton destruction dates for all
counties in Pest Management Zone 3, Area 2. The unusually
wet weather prior to the cotton destruction period has prevented
many cotton producers from destroying cotton by the December
5 deadline. A failure to act to extend the cotton destruction
deadline could create a significant economic loss to Texas
cotton producers and the state’s economy.
The emergency amendment to §20.22(a) will extend the date
for cotton destruction through December 20 of this year for Zone
3, Area 2 which consists of Austin, Brazoria, and Fort Bend and
that portion of Wharton County east of the Colorado River.
The amendment is adopted on an emergency basis under
Texas Agriculture Code, §74.006, which provides the Texas
Department of Agriculture with the authority to adopt rules
as necessary for the effective enforcement and administration
of Chapter 74, Subchapter A; and §74.004, which provides
the department with the authority to establish regulated areas,
dates and appropriate methods of destruction of stalks, other
parts, and products of host plants for cotton pests and provides
the department with the authority to consider a request for a
cotton destruction extension due to adverse weather conditions;
and the Government Code, §2001.34, which provides for the
adoption of administrative rules on an emergency basis, without
notice and comment.
§20.22. Stalk Destruction Requirements.
(a) Deadlines and methods. All cotton plants in a pest
management zone shall be destroyed, regardless of the method used,
by the stalk destruction dates indicated for the zone. Destruction shall
be accomplished by the methods described as follows:
Figure: 4 TAC §20.22(a)
(b)-(c) (No change.)
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For further information, please call: (512) 463–7541
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 9. Seed Quality
Seed Testing
4 TAC §9.4
The Texas Department of Agriculture (the department) proposes
an amendment to §9.4, concerning the tolerances for seed
testing under the Texas Seed Law. The purpose of the proposed
amendment to §9.4 is to add nutgrass tubers to the listing
of noxious weed seed where the Association of Official Seed
Analysts testing tolerances will not be applied for enforcement
purposes.
Charles Leamons, director for seed quality, has determined that
for the first five-year period the amendment is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the amendment.
Mr. Leamons also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the amendment will be the
enhanced quality of seed for planting purposes.
Comments on the proposal may be submitted to Charles
Leamons, Director for Seed Quality, Texas Department of
Agriculture, P.O. Box 629, Giddings, Texas 78942. Comments
must be received no later than 30 days from the date of the
publication of the proposal in the Texas Register.
The amendment is proposed under the Texas Agriculture Code,
§61.002, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the efficient
enforcement of the Texas Seed Law.
The Texas Agriculture Code, Chapter 61, is affected by the
proposal.
§9.4. Procedures and Tolerances.
The Texas Department of Agriculture hereby adopts by reference
Rules for Testing Seeds of the Association of Official Seed Analysts,
as to procedures, methods, and tolerances for seed testing, except
that in enforcement, no tolerance will be allowed for balloonvine,
serrated tussock, or itchgrass. A tolerance of one will be allowed for
cocklebur. A tolerance of one will be allowed for nutsedge tubers
in a two pound sample. If nutsedge tubers are found in excess of the
tolerance, an additional 50 pounds will be required for testing. The
tolerance of one nutsedge will be allowed in the 50 pound sample.
The tolerance allowed for pure live seed will be the same as for
germination. A laboratory test used for labeling purposes must be
made by the Texas Department of Agriculture, the official state seed
laboratory of another state, or a Registered Seed Technologist/Society
of Commercial Seed Technologist member laboratory. Information
relative to obtaining copies of the material adopted by reference may
be obtained by writing the Texas Department of Agriculture, Seed
Quality Program, P. O. Box 629, Giddings, Texas 78942. A copy
is also available for public inspection at the Texas Department of
Agriculture, Seed Quality, W. H. (Bill) Pieratt Building, Giddings,
Texas.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 10. COMMUNITY DEVELOP-
MENT
Part V. Texas Department of Economic
Development
Chapter 190. Procedures of the Board
10 TAC §§190.1–190.8
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Economic Development or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The Texas Department of Economic Development (Department)
proposes the repeal of Chapter 190 in its entirety, concerning
the procedures of the policy board. The repeal is necessary
to accurately reflect current law and to allow the adoption of
new rules. Senate Bill 932 of the 75th Legislature, which
abolished the Texas Department of Commerce and created the
Texas Department of Economic Development, also abolished
the Texas Department of Commerce policy board and created
a new governing board for the Department. Chapter 190
applies to procedures of the board for the Texas Department
of Commerce policy board that no longer exists.
Robin Abbott, General Counsel, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications to state or local governments as a result of
the repeal of the rules. No cost to either government or the
public will result from the repeal of the rules. There will be no
impact on small businesses. No economic cost is anticipated
to persons as a result of the repeal of the Procedures of the
Board rules.
Ms. Abbott also has determined that for each year of the
first five years the public benefit anticipated as a result of
the repeal of the rules will be a clearer understanding of the
governing structure of the Department and of how to access
and communicate with the governing board.
Written comments on the proposed repeal of the rules should be
submitted to DeAnn Luper, Legal Assistant, Texas Department
of Economic Development, 1700 North Congress, Austin, Texas
78711, within 30 days of the publication of the proposed
repeal. Comments may be faxed to Ms. Luper at (512)936-
0415. Comments received after the 30 day period will not be
considered.
The amendments are proposed under the authority of the Texas
Government Code, §481.0044(a), which requires the Texas De-
partment of Economic Development Governing Board to adopt
rules for the Department and the Administrative Procedure Act,
Texas Government Code, Chapter 2001, Subchapter B, Rule-
making, which prescribes the standards for agency rulemaking.





§190.4. General Conflict of Interest Provisions
§190.5. Conflict of Interest–Finance Programs
§190.6. Personal Liability
§190.7. Communication and Complaints
§190.8. Petition for Rulemaking Procedure
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 936–0181
♦ ♦ ♦
10 TAC §§1901.1–190.7
The Texas Department of Economic Development (Department)
proposes new Sections 190.1-190.7 setting forth procedures for
the Department’s governing board. The rules are proposed un-
der Texas Government Code, Chapter 481, and the Adminis-
trative Procedure Act, Texas Government Code, Chapter 2001,
Subchapter B, Rulemaking.
The new rules are being proposed because Senate Bill 932,
which abolished the Texas Department of Commerce and estab-
lished the Department, also abolished the Texas Department of
Commerce policy board and established a new governing board
for the Department. Rules of procedure previously adopted for
the policy board need to be replaced by rules for the new gov-
erning board.
Section 190.1, Definitions, sets forth definitions of terms used
throughout the proposed rules.
Section 190.2, Officers and §190.3, Ex Officio Duties; Officers,
identifies the officers of the governing board, their ex officio
director duties on other Department boards, and the officers to
be elected to those boards.
Section 190.4, Committees, sets forth procedures for establish-
ing standing, advisory, and special committees to assist the
governing board.
Section 190.5, Personnel, provides for delegation of duties
and provision of administrative and professional support to the
governing board.
Section 190.6, Meetings, sets forth the process for persons who
desire to make public appearances and public comments before
the governing board. In addition, the section provides a contact
for meeting accessibility accommodations.
Section 190.7, Communication and complaints; access to
Department programs, sets forth the process for registering
complaints with the governing board and additional access
provisions.
Robin Abbott, General Counsel, has determined that for the
first five-year period the rules are in effect there will be no
fiscal implications for state or local governments as a result
of enforcing or administering the new rules. There will be
no additional costs, reductions in costs, or loss or increase in
revenue to state or local governments as a result of enforcing
or administering the rules.
Ms. Abbott has further determined that there will be a public
benefit for each of the first five years that the rules are in
effect. The anticipated public benefit is that the public will
have a clearer understanding of the governing structure of the
Department and of how to access and communicate with the
governing board.
Written comments on the proposed rules may be submitted to
DeAnn Luper, Legal Assistant, Texas Department of Economic
Development, 1700 Congress Avenue, Suite No. 136, Box
12728, Austin, Texas 78711-2728 within 30 days of publication
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of the proposed rules. Comments may be faxed to Ms. Luper at
512/936-0415. Comments received more than thirty days after
publication of the proposed rules will not be considered.
The amendments are proposed under the authority of the Texas
Government Code, §481.0044(a), which requires the Texas De-
partment of Economic Development Governing Board to adopt
rules for the Department and the Administrative Procedure Act,
Texas Government Code, Chapter 2001, Subchapter B, Rule-
making, which prescribes the standards for agency rulemaking.
Texas Government Code, Chapter 481, is affected by this
proposal.
§190.1. Definitions.
The following words and terms, when used in this section, shall have
the following meanings, unless the context clearly indicatesotherwise.
Act–the Texas Open Meetings Act, Government Code, Chapter 551.
Board–the Governing Board of the Texas Department of Economic
Development .
Chairman–the Chairman of the Governing Board of the Texas
Department of Economic Development.
Department–the Texas Department of Economic Development.
Executive director–the executive director of the Texas Department of
Economic Development.
TEDC–the Texas Economic Development Corporation, a Texas
nonprofit corporation incorporated pursuant to Texas Government
Code, §481.024.
TEXCAP–the TEXCAP Financing Corporation, a Texas nonprofit
corporation incorporated pursuant to the Development Corporation
Act of 1979, V.T.C.S. Article 5190.6.
TSBIDC–the Texas Small Business Industrial Development Corpo-
ration, a Texas nonprofit corporation incorporated pursuant to the
Development Corporation Act of 1979, V.T.C.S. Article 5190.6.
§190.2. Officers.
(a) Chairman. The presiding officer as designated by the
governor serves as the chairman of the Board. The chairman will
preside at all meetings of the board. The chairman shall have the
duty to generally direct, supervise, or control the business of the
board and shall exercise such supervisory duties as may be required
or given to him by the board from time to time.
(b) Vice chairman. The vice chairman of the board shall
have such powers and duties as may be assigned to him by the
chairman and shall exercise the powers of the chairman during any
time that the chairman is absent or unable to act.
(c) Secretary. The secretary or his designee shall keep, or
cause to be kept, the minutes of all meetings and a record of all
actions of the policy board, and he or she shall attend to the giving
and serving of all notices.
§190.3. Ex Officio Duties; Officers.
(a) The members of the board shall serve ex officio as the
directors of the following nonprofit corporations:
(1) The members of the board serve ex officio as
the board of directors of the Texas Small Business Industrial
Development Corporation.
(A) The board shall appoint the officers of TSBIDC
by majority vote.
(B) The officers shall consist of a president, vice
president, secretary, and treasurer.
(C) One person may serve as both secretary and
treasurer.
(D) Members of the board, employees of the depart-
ment, or any other individuals deemed qualified by the board may be
appointed as officers of TSBIDC.
(2) The members of the board serve ex officio as the
Board of Directors of the TEXCAP Financing Corporation.
(A) The board shall appoint the officers of TEXCAP
by majority vote.
(B) The officers shall consist of a president, vice
president, secretary, and treasurer.
(C) One person may serve as both secretary and
treasurer.
(D) Members of the board, employees of the depart-
ment, or any other individuals deemed qualified by the board may be
appointed as officers of TEXCAP.
(3) The members of the board shall serve ex officio as the
Board of Directors of the Texas Economic Development Corporation.
(A) The board shall appoint the officers of TEDC by
majority vote.
(B) The officers shall consist of a president, vice
president, secretary, and treasurer.
(C) The president of the board shall serve as the
president of TEDC.
(D) The vice chair of the board shall serve as the vice
president of TEDC.
(E) The secretary of the board shall serve as the
secretary of TEDC.
(F) The treasurer of TEDC shall be elected from the
remaining board members.
(b) The corporations’ directors and officers shall receive no
compensation for their services. They may receive reimbursement
for actual and necessary travel expenses, subject to any applicable
limitation on reimbursement provided by the General Appropriations
Act or other law, if and when deemed advisable and feasible by the
board.
§190.4. Committees.
(a) Standing committees of the board. By a majority vote,
the board may from time to time establish standing committees to
assist the board in carrying out its duties. Such committees will be
made up of not less than two and not more than four members of the
board, and shall serve the board in an advisory capacity. Standing
committees may be established to expire upon a certain term and/or
may be dissolved at any time by a majority vote of the board.
(b) Advisory committees. By a majority vote, the board may
from time to time establish advisory committees to study, advise,
make recommendations, and otherwise assist the board in carrying
out its duties. Such committees shall consist of not less than two
and not more than four members of the board and any other persons
deemed qualified by the board, in any number. Advisory committee
members shall be appointed by majority vote of the board. Committee
members may serve for a term set by the Board and/or be removed
at any time by majority vote of the board.
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(c) Special committees, made up of any individuals and for
any legal purpose, may be appointed and dissolved at any time by
majority vote of the board.
(d) A member of a standing committee, an advisory com-
mittee, or a special committee shall serve without compensation, and
members shall not be reimbursed for expenses unless reimbursement
is deemed necessary and feasible by the board, subject to any appli-
cable limitation on reimbursement provided by the General Appro-
priations Act or other law.
§190.5. Personnel.
(a) The board may delegate any duties and responsibilities
not statutorily imposed on the board to the executive director.
(b) The staff of the department shall provide administrative
and professional support to the board as needed.
§190.6. Meetings.
(a) Public appearances at board meetings. Members of the
public may appear before the board regarding any issue under the
board’ s jurisdiction.
(1) Any person or organization wishing to be placed on
the policy board meeting agenda must provide a written statement
of such request. The request must identify the name of the
presenter(s)and the topic of discussion desired to be discussed, and
must be delivered to the chairman at the department’ s headquarters,
1700 N. Congress Avenue, Suite 130, Austin, Texas 78701, or mailed
to the department at P.O. Box 12728, Austin, Texas 78711-2728, or
faxed to the department at (512) 936-0303. The request must include
a contact person’s name, mailing address, telephone number, and fax
number, if available.
(2) Within 30 days after receipt of the request, the
requestor will be notified of the time and place of the next board
meeting for which the requestor can be placed on the agenda and the
amount of time scheduled for the requestor’s presentation.
(b) Public comment on scheduled agenda items. Member of
the public may comment on scheduled agenda items as determined
by the board, consistent with the Texas Open Meetings Act.
(1) The board agenda shall consist of agenda items pre-
pared by department staff and approved by the chairman. Agenda
items shall be filed with the Secretary of State’s Office prior to board
meetings in accordance with the Act.
(2) The board agenda shall include time for public
comments whenever possible. Members of the public who wish to
speak on a scheduled board agenda item must complete a comment
sheet, identifying the presenter and the item to be addressed, prior to
board discussion on the item. Comment sheets will be available to
members of the public prior to and during board meetings.
(3) The chairman will recognize the presenter at the
point in the agenda where the comments are most relevant and may
determine an appropriate amount of time for the presentation. The
board may further limit presentations at any time in accordance with
the Act.
(c) Meeting accessibility. Any disabled or non-English
speaking person who requires assistance in order to attend a board
meeting will be reasonably accommodated whenever possible. Any
person requiring an accommodation must contact the Board Coordi-
nator at department headquarters as set out in subsection (a)(1) of
this section.
§190.7. Communication and complaints; access to Department
programs
(a) Any person wishing to register a complaint about
department services or otherwise communicate with members of the
board may contact the board coordinator either orally or in writing,
at department headquarters by telephoning the coordinator at (512)
936-0100 or TDD (512) 936-0555 or writing to Governing Board
Coordinator, Texas Department of Economic Development, P.O. Box
12728, Austin, Texas 78711-2728. Comments may be hand delivered
to 1700 N. CongressAvenue, Suite130, Austin, Texas 78701, or faxed
to (512) 936-0303.
(b) Department programs shall be accessible to individuals
who do not speak English. Any person who does not speak
English may request assistance in accessing department programs
by contacting the board coordinator at the telephone numbers and
addresses set forth in subsection (a) of this section.
(c) The board will comply with all federal and state laws for
program accessibility.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 13. CULTURAL RESOURCES
Part I. Texas State Library and Archives
Commission
Chapter 2. General Policies and Procedures
13 TAC §§2.11, 2.60-2.64
The Texas State Library and Archives Commission proposes an
amendment to §2.11 and new §§2.60 - 2.64. The amendment
adds a definition for friends organizations. The new sections
establish the terms of the relationship between the Texas State
Library and Archives Commission and affiliated nonprofit friends
organizations.
Raymond Hitt, Assistant State Librarian, has determined that
for each year of the first five years the section is in effect there
will be no fiscal implications for state or local government or
small businesses as a result of enforcing or administering the
section.
Mr. Hitt also has determined that for each of the first five
years the section is in effect the public benefits anticipated
as a result of enforcing the section will be to establish a
harmonious working relationship with any affiliated nonprofit
friends organizations that may be organized to support the
purposes and duties of the commission.
Comments may be submitted to Nancy Webb, Public Informa-
tion Officer, Texas State Library and Archives Commission, P.O.
Box 12927, Austin, Texas 78711-2927.
22 TexReg 12646 December 26, 1997 Texas Register
The amendment and new sections are proposed under the
Government Code §441.006(b), as amended by House Bill
2512, Acts, 75 Legislature, R.S. (1997).
The proposed amendment and new sections affect the Govern-
ment Code, §441.006(b) and §2255.001.
§2.11. Definitions.
The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise.
Friends group–An affiliated nonprofit organization whose purpose
is to raise funds for or provide services or other benefits to the
programs of the Texas State Library and Archives Commission and
that has been so designated by the Texas State Library and Archives
Commission .
§2.60. Relationship Between the State Library and Archives
Commission and Friends Groups.
The commission may designate nonprofit organizations that are
organized to raise funds and provide services and other benefits to
the commission as a "friend" of the Texas State Library and Archives
Commission. A friends group must submit copies of its charter
and bylaws or other organizational documents to the commission for
review and approval. Upon designation as a friend of the commission
and for so long as such designation exists, the commission may
support a friends group. Designation as a "friend" shall be reviewed
periodically but not less than once every five years.
§2.61. Administration and Investment of Funds.
Funds accepted by friends groups for the benefit of the commission
to support the purposes and programs of the commission are to be
managed as a reasonably prudent person would manage funds if
acting on their own behalf. Such funds are to be accounted for
according to generally accepted accounting principles. A financial
report shall be prepared at least annually and made available to the
public upon request.
§2.62. Use of Commission Employees or Property.
The commission may authorize reasonable use of commission em-
ployees, equipment, or property by friends groups in order to further
or support the purposes or programs of the commission, provided
such usage is commensurate with the benefit received or to be re-
ceived by the commission. Commission employees shall receive no
compensation from the friends groups for such service.
§2.63. Service of a Member of the Commission or Employee of the
Commission as an Officer or Director of a Friends Group.
A member or employee of the commission may not serve as an officer
or director of a friends group. The commission will designate not
more than one of its members to serve as liaison to each friends
group.
§2.64. Conflict.
Nothing herein shall supersede any rule or statute regulating the
conduct of an employee of a state agency or the procedures of a
state agency. To the extent of any conflict, the other rule or statute
shall prevail.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 3. Oil and Gas Division
Conservation Rules and Regulations
16 TAC §3.30
The Railroad Commission of Texas (RRC) proposes new §3.30,
relating to Memorandum of Understanding (MOU) between the
RRC and the Texas Natural Resource Conservation Commis-
sion (TNRCC) regarding jurisdiction over oilfield wastes.
The proposed MOU refines and clarifies the division or jurisdic-
tion between the TNRCC and the RRC with regard to wastes
generated in connection with oil and gas exploration, develop-
ment, and production activities. The original MOU between the
agencies regarding the division of jurisdiction over wastes gen-
erated in connection with oil and gas exploration, development,
and production took effect on January 1, 1982. The MOU was
revised effective December 1, 1987, to reflect legislative clarifi-
cation over the RRC’s jurisdiction over oil and gas wastes and
the Texas Water Commission’s (predecessor to TNRCC) juris-
diction over industrial and hazardous waste. The 1987 version
of the MOU was adopted by reference at §3.8(i). This adoption-
by-reference is being repealed in a separate rulemaking. The
MOU is being set forth in new section 30 in order to provide for
wider distribution of the text of the MOU.
Since the MOU was last updated in December, 1987 the
agencies have gained experience in applying the terms of
the MOU and their underlying statutory authority. In addition,
since 1987, the Texas Water Commission, the Texas Air
Control Board, and portions of the Texas Department of Health
have been combined to form the TNRCC. The agencies have
determined that further refinement and revision of the MOU is
necessary to reflect experience gained in application of the
1987 MOU and to reflect jurisdiction of the newly created
TNRCC over industrial and municipal wastes.
This new §3.30 is being published contemporaneously with
TNRCC’s proposed new 30 Texas Administrative Code, §7.111,
which is a duplicate version of this proposed MOU. RRC and
TNRCC will coordinate review of comments on the proposed
MOU and will respond jointly to those comments.
Rita Percival, planner, Oil and Gas Division, has determined
that for the first five-year period new §3.30 is in effect, there
will be no fiscal implications for state or local governments as
a result of enforcing or administering the section. The new
section merely reflects the division of jurisdiction, as established
by statute, between RRC and TNRCC. Therefore, there are no
fiscal implications associated with adoption of new §3.30.
Terri Eaton, assistant director, Office of General Counsel, has
determined that for each year of the first five years new §3.30 is
in effect, the public benefit will be increased certainty regarding
the division of jurisdiction between RRC and TNRCC over
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wastes associated with oil and gas exploration, development,
and production.
There is no anticipated cost to the regulated community asso-
ciated with adoption of new §3.30 as the MOU it adopts reflects
existing statutory authorities.
Ms. Percival has determined that there will be no costs of
compliance for small businesses as a result of enforcing or
administering new §3.30.
Comments on the proposed new §3.30 may be submitted
to Terri Eaton, Assistant Director, Office of General Counsel,
Railroad Commission of Texas, P. O. Box 12967, Austin, Texas
78711. All comments must be received by 5:00 p.m. on January
30, 1998.
For additional information, call Terri Eaton at (512) 463- 6977.
New §3.30 is proposed under Texas Water Code, §26.131,
which gives the RRC jurisdiction over pollution of surface or
subsurface waters from oil and gas exploration, development,
and production activities; Texas Water Code, §§27.001-27.105,
which authorize the RRC to adopt and enforce rules relating
to injection wells; Texas Water Code, §§29.001-29.053, which
authorize the RRC to regulate oil and gas waste haulers;
Texas Natural Resources Code, §81.052, which authorizes
the RRC to adopt all necessary rules for governing persons
and their operations under the jurisdiction of the RRC under
§81.051; Texas Natural Resources Code, §85.042(b), which
authorizes the RRC to adopt and enforce rules for the prevention
of actual wastes of oil or operations in the field dangerous
to life or property; Texas Natural Resources Code, §85.201,
which authorizes the RRC to make and enforce rules for the
conservation of oil and gas and prevention of waste of oil and
gas; Texas Natural Resources Code, §85.202, which authorizes
the RRC to adopt rules to prevent waste of oil and gas in
producing operations; Texas Natural Resources Code, §91.101,
which authorizes the RRC to adopt rules relating to the various
oilfield operations, including the discharge, storage, handling,
transportation, reclamation, or disposal of oil and gas waste;
and Texas Natural Resources Code §91.602, which authorizes
the RRC to adopt and enforce rules relating to the generation,
transportation, treatment, storage, and disposal of oil and gas
hazardous waste.
The Texas Water Code, §26.131, §§27.001-27.105, and
§§29.001-29.053; and Texas Natural Resources Code,
§§81.052, 85.042(b), 85.201, 85.202, 91.101, and 91.602, are
affected by the proposal.
§3.30. Memorandum of Understanding between the Railroad Com-
mission of Texas (RRC) and the Texas Natural Resource Conservation
Commission (TNRCC).
(a) Need for agreement.
(1) Section 10 of House Bill 1407, 67th Legislature,
1981, which appeared as a footnote to the Texas Solid Waste
Disposal Act, Texas Revised Civil Statutes, art. 4477-7 provides
as follows: On or before January 1, 1982, the Texas Department of
Water Resources, the Texas Department of Health, and the Railroad
Commission of Texas shall execute a memorandum of understanding
that specifies in detail these agencies’ interpretation of the division of
jurisdiction among the agencies over waste materials that result from
or are related to activities associated with the exploration for and the
development, production, and refining of oil or gas. The agencies
shall amend the memorandum of understanding at any time that the
agencies find it to be necessary.
(2) The original Memorandum of Understanding (MOU)
between the agencies became effective January 1, 1982. The
MOU was revised effective December 1, 1987, to reflect legislative
clarification of the Railroad Commission’s jurisdiction over oil and
gas wastes and the Texas Water Commission’ s (successor to the
Texas Department of Water Resources) jurisdiction over industrial
and hazardous wastes.
(3) The agencies have determined that the revised MOU
that became effective on December 1, 1987, should again be revised
to further clarify jurisdictional boundaries and to reflect legislative
changes in agency responsibility and the combination of the Texas
Water Commission, the Texas Air Control Board, and portions of
the Texas Department of Health to form the Texas Natural Resource
Conservation Commission.
(b) General agency jurisdictions.
(1) Texas Natural Resource Conservation Commission
(TNRCC).
(A) The TNRCC has jurisdiction over solid waste
under Chapter 361 of the Texas Health and Safety Code, §§361.001-
361.754. The TNRCC’s jurisdiction encompasses both hazardous and
nonhazardous, industrial and municipal, solid wastes.
(B) Under Texas Health and Safety Code,
§361.003(a), solid waste under the jurisdiction of the TNRCC
is defined to include "garbage, rubbish, refuse, sludge from a
waste treatment plant, water supply treatment plant, or air pollution
control facility, and other discarded material, including solid, liquid,
semisolid, or contained gaseous material resulting from industrial,
municipal, commercial, mining, and agricultural operations and from
community and institutional activities."
(C) Solid waste is further defined in Texas Health and
Safety Code, §361.003(a), to exclude "material which results from
activities associated with the exploration, development, or production
of oil or gas or geothermal resources and other substance or material
regulated by the Railroad Commission of Texas pursuant to Section
91.101, Natural Resources Code...."
(D) In addition, Texas Health and Safety Code,
§361.003, defines the term solid waste to include the following until
the United States Environmental Protection Agency (EPA) delegates
its authority under the Resource Conservation and Recovery Act,
42 U.S.C. §§6901 et seq., (RCRA) to the Railroad Commission of
Texas (RRC): "waste, substance or material that results from activities
associated with gasoline plants, natural gas or natural gas liquids
processing plants, pressure maintenance plants, or repressurizing
plants and is a hazardous waste as defined by the administrator of
the EPA...."
(E) After delegation of RCRA authority to the RRC,
the definition of solid waste (which defines TNRCC’s jurisdiction)
will not include hazardous wastes generated at natural gas or natural
gas liquids processing plants, or reservoir pressure maintenance or
repressurizing plants. The term natural gas or natural gas liquids
processing plant refers to a plant the primary function of which is
the extraction of natural gas liquids from field gas or fractionation
of natural gas liquids. The term does not include a separately
located natural gas treating plant for which the primary function is the
removal of carbon dioxide, hydrogen sulfide, or other impurities from
the natural gas stream. A separator, dehydration unit, heater treater,
sweetening unit, compressor, or similar equipment is considered a
part of a natural gas or natural gas liquids processing plant only if it
is located at a plant the primary function of which is the extraction
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of natural gas liquids from field gas or fractionation of natural gas
liquids.
(2) Railroad Commission of Texas (RRC).
(A) Generally, under Texas Natural Resources Code,
Title 3, and Texas Water Code, Chapter 26, wastes (both hazardous
and nonhazardous) resulting from activities associated with the
exploration, development, or production of oil or gas or geothermal
resources and other activities regulated by the RRC are under the
jurisdiction of theRRC. Thesewastesare termed "oil and gaswastes."
In compliance with Texas Health and Safety Code, §361.025 (relating
to exempt activities), a list of activities that generate wastes that
are subject to the jurisdiction of the RRC is found at 16 Texas
Administrative Code, §3.8(a)(30) and at 30 Texas Administrative
Code, §335.1 (relating to definitions), which contains a definition
of "activities associated with the exploration, development, and
production of oil or gasor geothermal resources." ThisMOU provides
further guidance regarding the agencies’ interpretation of these rules
and statutes.
(B) Notwithstanding subparagraph (A) of this para-
graph, hazardous wastes generated at natural gas or natural gas liquids
processing plants or reservoir pressure maintenance or repressurizing
plants are subject to the jurisdiction of the TNRCC until the RRC
is authorized by EPA to administer RCRA. When the RRC is autho-
rized by EPA to administer RCRA, jurisdiction over such hazardous
wastes will transfer from the TNRCC to the RRC.
(c) Definition of hazardous waste.
(1) Under the Texas Health and Safety Code, §361.003,
a "hazardous waste" subject to the jurisdiction of the TNRCC is
defined as "solid waste identified or listed as a hazardous waste
by the administrator of the United States Environmental Protection
Agency under the federal Solid Waste Disposal Act, as amended by
the Resource Conservation and Recovery Act of 1976, as amended (42
U.S.C. §§6901, et seq.)." Similarly, under Texas Natural Resources
Code, §91.601(1), "oil and gas hazardous waste" subject to the
jurisdiction of the RRC is defined as an "oil and gas waste that
is a hazardous waste as defined by the administrator of the United
States Environmental Protection Agency under the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. §§6901, et seq.)."
(2) Federal regulations adopted under authority of the
federal Solid Waste Disposal Act, as amended by RCRA, exempt
from regulation as hazardous waste certain oil and gas wastes. Under
40 Code of Federal Regulations (CFR) §261.4(b)(5), "drill ing fluids,
produced waters, and other wastes associated with the exploration,
development, or production of crude oil, natural gas or geothermal
energy" are described as wastes that are exempt from federal
hazardous waste regulations.
(3) A partial list of wastes associated with oil, gas,
and geothermal exploration, development, and production that are
considered exempt from hazardous waste regulation under RCRA can
be found in EPA’s "Regulatory Determination for Oil and Gas and
Geothermal Exploration, Development and Production Wastes," 53
FedReg 25,446 (July 6, 1988). A further explanation of the exemption
can be found in the "Clarification of the Regulatory Determination
for Wastes from the Exploration, Development and Production of
Crude Oil, Natural Gas and Geothermal Energy, " 58 FedReg 15,284
(March 22, 1993). The exemption codified at 40 CFR §261.4(b)(5)
and discussed in the Regulatory Determination has been, and may
continue to be, clarified in subsequent guidance issued by the EPA.
(d) Jurisdiction over specific disposal activities.
(1) Discharges under Texas Water Code, Chapter 26.
Under the Texas Water Code, Chapter 26, the TNRCC has jurisdiction
over discharges of waste into or adjacent to water in the state,
other than discharges regulated by the RRC. The RRC regulates
discharges of waste from activities associated with the exploration,
development, or production of oil, gas, or geothermal resources,
including transportation of crude oil and natural gas by pipeline,
and from solution brine mining activities (except solution mining
activities conducted for the purpose of creating caverns in naturally-
occurring salt formations for the storage of wastes regulated by the
TNRCC) under Texas Natural Resources Code, Title 3, and Texas
Water Code, Chapter 26. Discharges of waste regulated by the RRC
into water in the state shall not cause a violation of the water quality
standards. While water quality standards are established by the
TNRCC, the RRC has the responsibility for enforcing any violations
of such standards. Texas Water Code, Chapter 26, does not require
that discharges regulated by the RRC comply with regulations of
the TNRCC that are not water quality standards. Because of the
complexity of 30 TexasAdministrative Code, §307.6 (relating to toxic
materials), the staffs of the TNRCC and the RRC will consult from
time to time regarding application and interpretation of the Texas
Surface Water Quality Standards.
(2) Disposal wells under Texas Water Code, Chapter 27.
Jurisdiction over wastes disposed by injection is divided between the
RRC and the TNRCC as set forth in Texas Water Code, Chapter 27
(the Injection Well Act). The RRC has jurisdiction under Texas Water
Code, Chapter 27, over injection wells used to dispose of oil and gas
waste. Texas Water Code, Chapter 27, defines "oil and gas waste" to
mean "waste arising out of or incidental to drilling for or producing
of oil, gas, or geothermal resources, waste arising out of or incidental
to the underground storage of hydrocarbons other than storage in
artificial tanks or containers, or waste arising out of or incidental
to the operation of gasoline plants, natural gas processing plants, or
pressure maintenance or repressurizing plants. The term includes but
is not limited to salt water, brine, sludge, drill ing mud, and other
liquid or semi-liquid waste material." The TNRCC has jurisdiction
over injection wells used to dispose of other types of waste.
(3) Disposal of naturally occurring radioactive material
(NORM).
(A) Under Texas Health and Safety Code, §401.415,
the RRC has jurisdiction over the disposal of NORM that constitutes,
is contained in, or has contaminated oil and gas waste. This
waste material is called "oil and gas NORM waste." Oil and gas
NORM waste may be generated in connection with the exploration,
development, or production of oil or gas. Oil and gas NORM
waste may also be generated in connection with geothermal resource
exploration, development, or production activities or solution brine
mining activities.
(B) Under Texas Health and Safety Code, §401.412,
the TNRCC has jurisdiction over the disposal of NORM which is not
oil and gas NORM waste.
(C) The Texas Department of Health has jurisdiction
over the receipt, possession, use, processing, transfer, transport,
storage, and commercial distribution of oil and gas NORM waste,
as well as other types of NORM.
(D) Further information regarding the division of
jurisdiction over oil and gas NORM between the RRC and the Texas
Department of Health may be found in the applicable regulations of
these agencies.
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(e) Jurisdiction over waste from specific oil and gas activi-
ties.
(1) Drilling, operation, and plugging of wells associated
with the exploration, development, or production of oil, gas, or
geothermal resources.
(A) Wells associated with the exploration, develop-
ment, or production of oil, gas, or geothermal resources include ex-
ploratory wells, cathodic protection holes, core holes, oil wells, gas
wells, geothermal resource wells, fluid injection wells used for sec-
ondary or enhanced recovery of oil or gas, oil and gas waste disposal
wells, and injection water source wells. Several types of waste mate-
rials can be generated during the drill ing, operation, and plugging of
these wells. These waste materials include drill ing fluids (including
water-based and oil- based fluids), cuttings, produced water, produced
sand, waste hydrocarbons (including used oil), fracturing fluids, spent
acid, workover fluids, treating chemicals (including scale inhibitors,
emulsion breakers, paraffin inhibitors, and surfactants), waste cement,
filters (including used oil filters), domestic sewage (including water-
borne human waste and waste from activitiessuch asbathing and food
preparation), and trash (including inert waste, barrels, dope cans, oily
rags, mud sacks, and garbage). Generally, these wastes, whether dis-
posed of by discharge, landfill, land farm, evaporation, or injection,
are subject to the jurisdiction of the RRC.
(B) The TNRCC has jurisdiction over wastes gener-
ated at facilities, other than actual exploration, development, or pro-
duction sites (field sites), where oil and gas industry workers are
trained. In addition, the TNRCC has jurisdiction over wastes gener-
ated at facilities where materials, processes, and equipment associated
with oil and gas industry operations are researched, developed, de-
signed, and manufactured. However, wastes generated from tests of
materials, processes, and equipment at field sites are under the juris-
diction of the RRC.
(C) The TNRCC also has jurisdiction over wastes
generated at commercial service company facilities operated by
persons providing equipment, materials, or services (such as drilling
and work over rig rental and tank rental; equipment repair; drilling
fluid supply; and acidizing, fracturing, and cementing services) to
the oil and gas industry. These wastes include the following wastes
when they are generated at commercial service company facilities:
empty sacks, containers, and drums; drum, tank, and truck rinsate;
sandblast media; painting wastes; spent solvents; spilled chemicals;
waste motor oil; and unused fracturing and acidizing fluids.
(D) The term “commercial service company facility”
does not include a station facility such as a warehouse, pipeyard, or
equipment storage facility belonging to an oil and gas operator and
used solely for the support of that operator’s own activities associated
with the exploration, development, or production of oil or gas or
geothermal resources.
(E) Notwithstanding subparagraphs (A) through (D)
of this paragraph, the RRC has jurisdiction over disposal of oil and
gas wastes, such as waste drilling fluids and NORM- contaminated
pipescale, that aremanaged at commercial servicecompany facilities.
(F) The RRC also has jurisdiction over wastes such as
vacuum truck rinsate and tank rinsate generated at facilities operated
by oil and gas waste haulers permitted by the RRC pursuant to 16
Texas Administrative Code, §3.8 (f) (relating to oil and gas waste
haulers).
(2) Field treatment of produced fluids. Oil, gas, and water
produced from oil, gas, or geothermal resource wells may be treated
in the field in facilities such as separators, skimmers, heater treaters,
dehydrators, and sweetening units. Waste materials that result
from the field treatment of oil and gas include waste hydrocarbons
(including used oil), produced water, hydrogen sulfide scavengers,
dehydration wastes, treating and cleaning chemicals, filters (including
used oil filters), asbestos insulation, domestic sewage, and trash are
subject to the jurisdiction of the RRC.
(3) Storage of oil.
(A) Tank bottoms, storm water runoff, and other
wastes from the storage of crude oil (whether foreign or domestic)
before it enters the refinery are under the jurisdiction of the RRC.
However, stormwater runoff from terminal facilities where both crude
oil and refined product are stored in aboveground tanks is under the
jurisdiction of the TNRCC. In addition, waste resulting from storage
of crude oil at refineries is subject to the jurisdiction of the TNRCC.
(B) Wastes generated from storage tanks which are
part of the refinery and wastes resulting from the wholesale and retail
marketing of refined products are subject to the jurisdiction of the
TNRCC.
(4) Underground hydrocarbon storage. The disposal of
wastes, including saltwater, resulting from the construction, creation,
operation, maintenance, closure, or abandonment of an "underground
hydrocarbon storage facility" is subject to the jurisdiction of the RRC,
provided the terms "hydrocarbons" and "underground hydrocarbon
storage facility" have the meanings set out in Texas Natural Resources
Code, §91.201.
(5) Underground natural gas storage. The disposal of
wastes resulting from the construction, operation, or abandonment
of an "underground natural gas storage facility" is subject to the
jurisdiction of the RRC, provided that the terms "natural gas"
and "storage facility" have the meanings set out in Texas Natural
Resources Code, §91.173.
(6) Transportation of crude oil or natural gas.
(A) Crude oil and natural gas are transported by
railcars, tank trucks, barges, tankers, and pipelines. The RRC
has jurisdiction over waste from the transportation of crude oil by
pipeline, regardless of the crude oil source (foreign or domestic) prior
to arrival at a refinery. The RRC also has jurisdiction over waste
from the transportation by pipeline of natural gas, including natural
gas liquids, prior to the use of the natural gas in any manufacturing
process or as a residential or industrial fuel. The transportation
wastes subject to the jurisdiction of the RRC include wastes from
pipeline compressor or pressure stations and wastes from pipeline
hydrostatic pressure tests and other pipeline operations. These wastes
include waste hydrocarbons (including used oil), treating and cleaning
chemicals, filters (including used oil filters), scraper trap sludge,
trash, domestic sewage, wastes contaminated with polychlorinated
biphenyls (PCBs) (including transformers, capacitors, ballasts, and
soils), soils contaminated with mercury from leaking mercury meters,
asbestos insulation, transite pipe, and hydrostatic test waters.
(B) The TNRCC has jurisdiction over waste from
transportation of refined products by pipeline.
(C) The TNRCC also has jurisdiction over wastes
associated with transportation of crude oil and natural gas, including
natural gas liquids, by railcar, tank truck, barge, or tanker.
(7) Reclamation plants.
(A) The RRC has jurisdiction over wastes from
reclamation plants that process wastes from activities associated with
the exploration, development, or production of oil, gas, or geothermal
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resources, such as lease tank bottoms. Waste management activities
of reclamation plants for other wastes are subject to the jurisdiction
of the TNRCC.
(B) In addition to waste management jurisdiction, the
RRC has jurisdiction over the conservation and prevention of waste
of crude oil and therefore must approve all movements of crude oil-
containing materials to reclamation plants. The applicable statute and
regulations consist primarily of reporting requirements for accounting
purposes.
(8) Refining of oil.
(A) The management of wastes resulting from oil
refining operations, including spent caustics, spent catalysts, stil l
bottoms or tars, and API separator sludges, is subject to the
jurisdiction of the TNRCC. The processing of light ends from
the distillation and cracking of crude oil or crude oil products is
considered to be a refining operation. The term "refining" does not
include the processing of natural gas or natural gas liquids.
(B) The RRC has jurisdiction over refining activities
for the conservation and the prevention of waste of crude oil. The
RRC requires that all crude oil streams into or out of a refinery be
reported for accounting purposes. In addition, the RRC requires that
materials recycled and used as a fuel, such as still bottoms or waste
crude oil, be reported.
(9) Natural gas or natural gas liquids processing plants
(including gas fractionation facilities) and pressure maintenance or
repressurizing plants. Wastes resulting from activities associated
with these facilities include produced water, cooling tower water,
sulfur bead, sulfides, spent caustics, sweetening agents, spent catalyst,
waste hydrocarbons (including used oil), asbestos insulation, wastes
contaminated with PCBs (including transformers, capacitors, ballasts,
and soils), treating and cleaning chemicals, filters, trash, domestic
sewage, and dehydration materials. These wastes are subject to
the jurisdiction of the RRC under Texas Natural Resources Code,
§91.101. Disposal of waste from activities associated with natural gas
or natural gas liquids processing plants (including gas fractionation
facilities), and pressure maintenance or repressurizing plants by
injection is subject to the jurisdiction of the RRC under Texas Water
Code, Chapter 27. Notwithstanding any contrary provision of this
paragraph, until delegation of authority under RCRA to the RRC,
the TNRCC shall have jurisdiction over wastes resulting from these
activities that are not exempt from federal hazardous waste regulation
under RCRA and that are considered hazardous under applicable
federal rules.
(10) Manufacturing processes.
(A) Wastes that result from the use of natural gas,
natural gas liquids, or products refined from crude oil in any manu-
facturing process, such as the production of petrochemicals or plas-
tics, or from the manufacture of carbon black, are industrial wastes
subject to the jurisdiction of the TNRCC. The term "manufacturing
process" does not include the processing (including fractionation) of
natural gas or natural gas liquids at natural gas or natural gas liquids
processing plants.
(B) The RRC has jurisdiction under Texas Natural
Resources Code, Chapter 87, to regulate the use of natural gas in the
production of carbon black.
(11) Spill response. Contaminated soil and other wastes
that result from a spill must be managed in accordance with the
governing statutes and regulations adopted by the agency responsible
for the activity that resulted in the spill. Coordination of issues
of spill notification, prevention, and response shall be addressed in
the State of Texas Oil and Hazardous Substance Spill Contingency
Plan and may be addressed further in a separate Memorandum of
Understanding among these agencies and other appropriate state
agencies.
(f) Interagency activities.
(1) Recycling and pollution prevention.
(A) The TNRCC and the RRC encourage generators
to eliminate pollution at the source and recycle whenever possible to
avoid disposal of solid wastes. Questions regarding source reduction
and recycling may be directed to the TNRCC Office of Pollution
Prevention & Recycling (OPPR)/Clean Texas2000, telephonenumber
(800) 64-TEXAS, or to the Waste Minimization Program at the RRC.
The TNRCC reserves the right to require generators to explore source
reduction and recycling alternatives prior to authorizing disposal of
any waste under the jurisdiction of the RRC at a facility regulated
by the TNRCC; similarly, the RRC reserves the right to require
generators to explore source reduction and recycling alternatives prior
to authorizing disposal of any waste under the jurisdiction of the
TNRCC at a facility regulated by the RRC.
(B) The TNRCC OPPR and the RRC Waste Mini-
mization Program will meet at least two times each year to maintain
a working relationship to enhance the efforts to share information
and use resources more efficiently. The TNRCC OPPR will make
the proper TNRCC personnel aware of the services offered by the
RRC Waste Minimization Program, share information with the RRC
Waste Minimization Program to maximize services to oil and gas
operators, and advise oil and gas operators of RRC Waste Minimiza-
tion Program services. The RRC Waste Minimization Program will
make the proper RRC personnel aware of the services offered by the
TNRCC OPPR, share information with the TNRCC OPPR to maxi-
mize services to industrial operators, and advise industrial operators
of the TNRCC OPPR services.
(2) Treatment of wastes under RRC jurisdiction at
facilities registered by TNRCC’ s Petroleum Storage Tank Division.
(A) Soils contaminated with constituents that are
physically and chemically similar to those normally found in soils
at leaking underground petroleum storage tanks from generators un-
der the jurisdiction of the RRC are eligible for treatment at TNRCC
regulated soil treatment facilities once alternatives for recycling and
source reduction have been explored. For the purpose of this provi-
sion, soils containing petroleum substance(s) as defined in 30 Texas
Administrative Code, §334.481 (relating to definitions) areconsidered
to be similar, but drilling muds, acids, or other chemicals used in oil
and gas activities are not considered similar. Generators under the ju-
risdiction of the RRC must meet the same requirements as generators
under the jurisdiction of the TNRCC when sending their petroleum
contaminated soils to soil treatment facilities under TNRCC juris-
diction. Those requirements are in 30 Texas Administrative Code,
§334.496 (relating to shipping procedures applicable to generators
of petroleum-substance waste), except subsection (c) which is not
applicable, and 30 Texas Administrative Code, §334.497 (relating
to recordkeeping and reporting procedures applicable to generators).
RRC generators with questions on these requirements should call the
TNRCC Petroleum Storage Tank (PST) Division, Responsible Party
Investigations Section, telephone number (512) 239-2200.
(B) Generators under RRC jurisdiction should also
be aware that TNRCC regulated soil treatment facilities are required
by 30 Texas Administrative Code, §334.499 (relating to shipping
requirements applicable to owners or operators of storage, treatment,
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or disposal facilities) to maintain documentation on the soil sampling
and analytical methods, chain-of-custody, and all analytical results
for the soil received at the facility and transported off-site or reused
on-site.
(C) The RRC must specifically authorize management
of contaminated soils under its jurisdiction at facilities registered
by the PST Division of the TNRCC. The RRC may grant such
authorizations by rule, or on an individual basis through permits or
other written authorizations.
(D) All waste materials, including those that have
been treated, that are subject to the jurisdiction of the RRC and are
managed at facilities registered by the PST Division of the TNRCC
will remain subject to the jurisdiction of the RRC. Such materials
will be subject to RRC regulations regarding final reuse, recycling,
or disposal.
(E) TNRCC waste codes and registration numbers are
not required for management of wastes under the jurisdiction of the
RRC at facilities registered by the PST Division of the TNRCC.
(3) Disposal of wastes under RRC jurisdiction at facilities
permitted by the TNRCC.
(A) As provided in this paragraph, waste materials
subject to the jurisdiction of the RRC may be managed at solid waste
facilities under the jurisdiction of the TNRCC once alternatives for
recycling and source reduction have been explored. The RRC must
specifically authorize management of wastes under its jurisdiction
at facilities regulated by the TNRCC. The RRC may grant such
authorizations by rule, or on an individual basis through permits
or other written authorizations. In addition, except as provided in
subparagraph (B) of this paragraph, the concurrence of the TNRCC
is required to manage waste under the jurisdiction of the RRC at a
facility regulated by the TNRCC. The TNRCC’ s concurrence may be
subject to specified conditions.
(B) A facility under the jurisdiction of the TNRCC
may accept, without further individual concurrence, waste under the
jurisdiction of the RRC if that facility is permitted or otherwise
authorized to accept that particular type of waste. The phrase
"that type of waste" does not specifically refer to waste under the
jurisdiction of the RRC, but rather to the waste’ s physical and
chemical characteristics.
(C) In all other instances, individual written concur-
rences from the TNRCC shall be required to manage wastes under
the jurisdiction of the RRC at TNRCC regulated facilities. (This is
required only if the TNRCC regulated facility receiving the waste
does not have approval to accept the waste included in its permit or
other authorization provided by the TNRCC.) To obtain an individ-
ual concurrence, the waste generator must provide to the TNRCC
sufficient information to allow the concurrence determination to be
made, including the identity of the proposed waste management fa-
cility, the process generating the waste, the quantity of waste, and the
physical and chemical nature of the waste involved (using process
knowledge and/or laboratory analysis as defined in 30 Texas Admin-
istrative Code, Chapter 335, Subchapter R (relating to waste classi-
fication)). In obtaining TNRCC approval, generators may use their
existing knowledge about the process or materials entering it to char-
acterize their wastes. Material Safety Data Sheets, manufacturer’s
literature, and other documentation generated in conjunction with a
particular process may be used. Process knowledge must be docu-
mented and submitted with the request for approval.
(D) Notwithstanding subparagraphs (A) through (C)
of this paragraph, waste sludge subject to the jurisdiction of the
RRC, other than domestic septage that is not mixed with other waste
materials, may not be applied to the land at a facility permitted by the
TNRCC for the beneficial use of sewage sludge or water treatment
sludge. Domestic septage collected from portable toilets at facilities
subject to RRC jurisdiction that is not mixed with other waste
materials may be managed at a facility permitted by the TNRCC for
disposal, incineration, or land application for beneficial use of sewage
sludge or water treatment sludge without specific authorization from
the TNRCC.
(E) Any of the following types of wastes under
the jurisdiction of the RRC (which are considered "inert" wastes
under RRC regulations (16 Texas Administrative Code, §3.8 (a)
of this title (relating to definitions)) may be disposed of, without
TNRCC individual concurrence, at a municipal solid waste facility
permitted by the TNRCC, if the facility has prior approval to
routinely manage the waste involved: paper bags; soiled rags and
gloves; uncontaminated wooden pallets; detergent buckets; grease
buckets; empty containers, drums, or barrels; uncontaminated brush
or vegetation from clearing land; fiberglass tanks and pipe; and
uncontaminated concrete. In addition, asbestos (which is not
considered an "inert" waste under RRC regulations) may be disposed
of, without individual concurrence, at a municipal solid waste facility
permitted by the TNRCC, if the facility has prior approval to routinely
manage asbestos. RRC regulated petroleum contaminated soils may
be used for alternate daily cover at TNRCC regulated municipal
landfills without individual TNRCC concurrence provided that the
municipal landfill has been granted a Class 1 permit modification to
accept petroleum contaminated soils for alternate daily cover.
(F) Additional guidance regarding requirements for,
and restrictions on, management of particular types of wastes
regulated by the RRC at facilities registered or permitted by the
TNRCC may be issued in the future.
(G) TNRCC waste codes and registration numbers are
not required for management of wastes under the jurisdiction of the
RRC at facilities under the jurisdiction of the TNRCC. If a receiving
facility nevertheless requests or requires a TNRCC waste code for
waste under the jurisdiction of the RRC, a code consisting of the
following may be provided:
(i) the sequence number "RRCT";
(ii) the appropriate form code, as specified in 30
Texas Administrative Code, Chapter 335, Subchapter R, Appendix 3
(relating to form codes); and
(iii) the waste classification code "H" if the waste
is a hazardous oil and gas waste, or "R" if the waste is anonhazardous
oil and gas waste.
(H) If a facility requests or requires a TNRCC waste
generator registration number for wastes under the jurisdiction of the
RRC, the registration number "XXXRC" may be provided.
(I) Wastes that are under the jurisdiction of the RRC
need not be reported to the TNRCC’s Industrial and Hazardous Waste
Division.
(4) Management of nonhazardous wastes under TNRCC
jurisdiction at facilities regulated by the RRC.
(A) Once alternatives for recycling and source reduc-
tion have been explored, and with prior authorization from the RRC,
the following nonhazardous wastes subject to the jurisdiction of the
TNRCC may be disposed of, other than by injection into a Class II
well, at a facility regulated by the RRC; bioremediated at a facil-
ity regulated by the RRC (prior to reuse, recycling, or disposal); or
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reclaimed at a crude oil reclamation facility regulated by the RRC:
nonhazardous wastes that are chemically and physically similar to oil
and gas wastes, but excluding soils, media, debris, sorbent pads, and
other clean-up materials that are contaminated with refined petroleum
products.
(B) To obtain an individual authorization from the
RRC, the waste generator must provide the following information, in
writing, to the RRC: the identity of the proposed waste management
facility, the quantity of waste involved, a hazardous waste determina-
tion that addresses the process generating the waste and the physical
and chemical nature of the waste, and any other information that the
RRC may require. As appropriate, the RRC shall reevaluate any au-
thorization issued pursuant to this paragraph.
(C) Once alternatives for recycling and source reduc-
tion have been explored, and subject to the RRC’s individual autho-
rization, the following wastes under the jurisdiction of the TNRCC
are authorized without further TNRCC approval to be disposed of
at a facility regulated by the RRC, bioremediated at a facility reg-
ulated by the RRC, or reclaimed at a crude oil reclamation facil-
ity regulated by the RRC: nonhazardous bottoms from tanks used
only for crude oil storage; unused and/or reconditioned drilling and
completion/workover wastes from commercial service company fa-
cilities; used and/or unused drilling and completion/workover wastes
generated at facilities where workers in the oil and gas exploration,
development, and production industry are trained; used and/or un-
used drilling and completion/workover wastes generated at facilities
where materials, processes, and equipment associated with oil and gas
exploration, development, and production operations are researched,
developed, designed, and manufactured; unless other provisions are
made in the underground injection well permit used and/or unused
drilling and completion wastes (but not workover wastes) generated
in connection with the drilling and completion of Class I, III, and
V injection wells; wastes (such as contaminated soils, media, debris,
sorbent pads, and other cleanup materials) associated with spills of
crude oil and natural gas liquids if such wastes are under the juris-
diction of the TNRCC; and sludges from washout pits at commercial
service company facilities.
(D) In a public health, public safety, or environmental
emergency, the RRC and the TNRCC may consider allowing injection
of wastes under the jurisdiction of the TNRCC into Class II injection
wells permitted by the RRC.
(E) Pursuant to Texas Water Code, §27.0511(g),
TNRCC concurrence is required for injection of TNRCC-regulated
waste in connection with a secondary or tertiary recovery project.
(F) Additional guidance regarding requirements for,
and restrictions on, management of particular types of wastes covered
under this MOU may be issued in the future.
(5) Drilling in landfills. The TNRCC will notify the
Environmental Services Section of the Oil and Gas Division of the
RRC and the landfill owner at the time a drill ing application is
submitted if an operator proposes to drill a well through a landfill
regulated by the TNRCC. The RRC and the TNRCC will cooperate
and coordinate with one another in advising the appropriate parties
of measures necessary to reduce the potential for the landfill contents
to cause groundwater contamination as a result of landfill disturbance
associated with drilling operations.
(6) Coordination of enforcement actions and cooperative
sharing of enforcement information.
(A) In the event that a generator or transporter
disposes, without proper authorization, of wastes regulated by the
TNRCC at a facility permitted by theRRC, the TNRCC is responsible
for enforcement actions against the generator or transporter, and
the RRC is responsible for enforcement actions against the disposal
facility. In the event that a generator or transporter disposes, without
proper authorization, of wastes regulated by the RRC at a facility
permitted by the TNRCC, the RRC is responsible for enforcement
actions against the generator or transporter, and the TNRCC is
responsible for enforcement actions against the disposal facility.
(B) The TNRCC and the RRC agree to cooperate
with one another by sharing enforcement information. Employees
of either agency who discover, in the course of their official duties,
information that indicates a violation of a statute, regulation, order, or
permit pertaining to wastes under the jurisdiction of the other agency,
are encouraged to notify the other agency. In addition, to facilitate
enforcement actions, each agency is encouraged to share information
in its possession with the other agency if requested by the other
agency to do so.
(g) Definitions. Words shall have meaning as defined in the
rules of each agency. Words not so defined shall have their regular
meaning as used as a term of art in industry practice.
(h) Disputes. The staff of the RRC and the TNRCC shall
meet as necessary to attempt to resolve any disputes regarding
interpretation of this MOU and disputes regarding definitions and
terms of art. If a staff-level meeting fails to resolve the dispute, the
dispute will be elevated to the senior management of both agencies
for resolution.
(i) Effective date. This Memorandum of Understanding,
as of its effective date, shall supersede the prior Memorandum of
Understanding among the agencies, dated December 1, 1987.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Railroad Commission of Texas
Proposed date of adoption: January 30, 1998
For further information, please call: (512) 463–7008
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS





The Texas Board of Architectural Examiners proposes an
amendment to §1.28 Reciprocal Transfer. The proposed
amendment is intended to ensure that registrants holding
certificates of registration in other nations or territories who
are applying for registration in Texas possess requirements
substantially equivalent to those of Texas. The expected effect
is assurance that foreign registrants satisfy all registration
standards that have been set by the board.
PROPOSED RULES December 26, 1997 22 TexReg 12653
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, no material fiscal implica-
tions as a result of enforcing or administering the section are
expected.
Ms. Hendricks also has determined that for each year of the first
five years the section as proposed is in effect, the public benefits
anticipated as a result of enforcing the section as proposed
will be increased protection of the safety, health, and welfare
of the public. No effect on small business is expected. The
cost to persons who are required to comply with the section
as proposed is expected to be $415 to obtain a council record
and $110 to obtain certification, if required, from the National
Council of Architectural Registration Boards in Washington, D.C.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
The amendment is proposed pursuant to Vernon’s Texas Civil
Statutes, Article 249a, Section 5(b), which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules regarding registration to practice architecture in Texas.
This proposed amendment does not affect any other statutes.
§1.28. Reciprocal Transfer.
(a) Individuals holding certificates of registration in other
states, nations, or territories applying for registration in Texas
by reciprocal transfer[,] shall be considered upon transmittal of
their council record from the National Council of Architectural
Registration Boards in Washington, D.C.
(b) Registration by reciprocal transfer shall not be granted
unless the applicant demonstrates the following:
(1) The applicant is currently registered in good standing
to practice architecture in another state and that state’s registration
requirements are substantially equivalent to those of this state; or
(2) The applicant currently holds NCARB certification
that is in good standing.
(c) [(b)] All arrangements for development of the council
record[,] and certification[,] will be the responsibility of the applicant.
(d) [(c)] Fees for registration in Texas, as stated in Subchapter
E of this chapter (relating to fees [ Fees]), must be submitted within
60 days after notification of tentative approval. Final approval will
follow receipt of the applicant’s affidavit and fee.
(e) [(d)] Rejections of applications for registration by recip-
rocal transfer will be by letter[,] explaining the reasons and outlining
procedures under which reconsideration may be possible.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716642
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998




The Texas Board of Architectural Examiners proposes an
amendment to §1.84, Annual Registration and Renewal Fee.
The proposed amendment is intended to conform deadlines for
registration renewal submissions to current limitations imposed
by the use of the State Comptroller’s Lock Box system. The
amendment is expected to clarify deadlines for registration
renewal submissions.
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, there will be no material
fiscal implications as a result of enforcing or administering the
section.
Ms. Hendricks also has determined that for each year of the first
five years the section as proposed is in effect, the public benefits
anticipated as a result of enforcing the section as proposed
will be consistency in the enforcement of registration renewal
deadlines. There will be no effect on small business. There
would be no cost to persons who are required to comply with
the section as proposed.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
The amendment is proposed under Vernon’s Texas Civil
Statutes, Article 249a, Section 5(b), which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules regarding registration to practice architecture in Texas.
This proposed amendment does not affect any other statutes.
§1.84. Annual Registration and Renewal Fee.
(a)-(b) (No change.)
(c) Annual renewal payment must be received [ i s due
(postmarked)] by the annual expiration date. Failure to renew by
the annual expiration date will result in a penalty. If payment is
received within 90 days after the expiration date, the penalty is one
half of the examination fee. If payment is received from 91 days to
one year (91 days to 365 days) after the expiration date, the penalty
is the full examination fee. All penalties are in addition to the annual
enewal fee.
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716643
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 305–8535
♦ ♦ ♦
Subchapter I. Charges Against Architects: Action
22 TAC §1.161
The Texas Board of Architectural Examiners proposes an
amendment to §1.161, Disciplinary Action. The proposed
22 TexReg 12654 December 26, 1997 Texas Register
amendment is intended to provide specific standards to govern
the implementation of an amendment to Vernon’s Texas Civil
Statutes, Article 249a, Section 11. The proposed amendment is
expected to allow the agency’s enforcement division to enforce
the statutory provision consistently and efficiently.
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, there will be no material
fiscal implications as a result of enforcing or administering the
section.
Ms. Hendricks also has determined that for each year of the
first five years the section as proposed is in effect, the public
benefits anticipated as a result of enforcing the section as
proposed will be design professionals’ increased awareness of
and compliance with Texas Accessibility Standards. No material
effect on small business is expected. Persons who are required
to comply with the section as proposed may be subject to the
imposition of an administrative fine of up to $1,000 if they fail to
submit plans for accessibility review in a timely manner.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
The amendment is proposed pursuant to Vernon’s Texas Civil
Statutes, Article 249a, Section 5(b), which provide the Texas
Board of Architectural Examiners with authority to promulgate
rules to regulate the practice of architecture in Texas.
This proposed amendment does not affect any other statutes.
§1.161. Disciplinary Action.
(a)-(b) (No change.)
(c) Architects must comply with the Texas Department of
Licensing and Regulation’ s [Regulation] requirements and submit
drawings in a timely manner. The board [Board] may revoke or
suspend an architect’s [architects] certificate of registration; place
on probation an architect whose registration has been suspended or
reprimanded; or assess an administrative penalty in an amount not to
exceed $1,000.
(1) If the facts and circumstances of a TDLR referral
appear to warrant informal disposition by offering the architect a
consent order, the executive director, on the advice of staff and legal
counsel, may approve of such offer in lieu of formal action by the
board. The consent order may include the following provisions:
(A) the imposition of an administrative penalty in an
amount not to exceed $1,000, which shall be deposited to the credit
of the General Revenue Fund;
(B) the imposition of directives that require the
architect to implement written policies within the architect’ s office
that are reasonably designed to prevent subsequent violations of the
Architectural Barriers Act; and/or
(C) the deferral of the case for a certain period of no
less than one year with the case being finally dismissed at the end of
the period if no new violations of law occur during the period.
(2) If the executive director approves of a proposed
consent order and the consent order provides for deferral of the
case for a certain period, the architect’s professional registration shall
remain in good standing for the duration of the period as long as the
architect adheres to the terms of the consent order.
(3) If the executive director approves of a proposed
consent order and the architect fails to adhere to the terms of the
consent order, the executive director shall refer the case for formal
action by the board.
(4) If a consent order is proposed and either the architect
or the executive director fails to approve of the consent order, the
executive director shall refer the case for formal action by the board.
(5) The executive director shall not approve of a consent
order if the conduct that is the subject of the consent order occurred
after either of the following:
(A) the executive director and the architect approved
of a consent order in connection with a different referral from the
Texas Department of Licensing and Regulation;
(B) the board took action against the architect’s
professional registration based on a different referral from the Texas
Department of Licensing and Regulation.
(d)-(n) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716644
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 305–8535
♦ ♦ ♦
Chapter 3. Landscape Architects
Subchapter E. Fees
22 TAC §3.84
The Texas Board of Architectural Examiners proposes an
amendment to §3.84, Annual Registration and Renewal Fee.
The proposed amendment is intended to conform deadlines for
registration renewal submissions to current limitations imposed
by the use of the State Comptroller’s Lock Box system. The
amendment is expected to clarify deadlines for registration
renewal submissions.
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, there will be no material
fiscal implications as a result of enforcing or administering the
section.
Ms. Hendricks also has determined that for each year of the first
five years the section as proposed is in effect, the public benefits
anticipated as a result of enforcing the section as proposed
will be consistency in the enforcement of registration renewal
deadlines. There will be no effect on small business. There
would be no cost to persons who are required to comply with
the section as proposed.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
PROPOSED RULES December 26, 1997 22 TexReg 12655
The amendment is proposed under Vernon’s Texas Civil
Statutes, Article 249c, Section 4(a), which provide the Texas
Board of Architectural Examiners with authority to promulgate
rules.
This proposed amendment does not affect any other statutes.
§3.84. Annual Registration and Renewal Fee.
(a)-(b) (No change.)
(c) Annual renewal payment must be received [ i s due
(postmarked)] by the annual expiration date. Failure to renew by
the annual expiration date will result in a penalty. If payment is
received within 90 days after the expiration date, the penalty is one
half of the examination fee. If payment is received from 91 days to
one year (91 days to 365 days) after the expiration date, the penalty
is the full examination fee. All penalties are in addition to the annual
renewal fee.
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716645
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 305–8535
♦ ♦ ♦
Chapter 5. Interior Designers
Subchapter E. Fees
22 TAC §5.95
The Texas Board of Architectural Examiners proposes an
amendment to §5.95 Annual Registration and Renewal Fee.
The proposed amendment is to conform deadlines for registra-
tion renewal submissions to current limitations imposed by the
use of the State Comptroller’s Lock Box system. The amend-
ment is expected to clarify deadlines for registration renewal
submissions.
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, there will be no material
fiscal implications as a result of enforcing or administering the
section.
Ms. Hendricks also has determined that for each year of the first
five years the section as proposed is in effect, the public benefits
anticipated as a result of enforcing the section as proposed
will be consistency in the enforcement of registration renewal
deadlines. There will be no effect on small business. There
would be no cost to persons who are required to comply with
the section as proposed.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
The amendment is proposed under Vernon’s Texas Civil
Statutes, Article 249e, Section 5(d), which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules.
This proposed amendment does not affect any other statutes.
§5.95. Annual Registration and Renewal Fee.
(a)-(b) (No change.)
(c) Annual renewal payment must be received [ i s due
(postmarked)] by the annual expiration date. Failure to renew by
the annual expiration date will result in a penalty. If payment is
received within 90 days after the expiration date, the penalty is one
half of the examination fee. If payment is received from 91 days to
one year (91 days to 365 days) after the expiration date, the penalty
is the full examination fee. All penalties are in addition to the annual
renewal fee.
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716646
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 305–8535
♦ ♦ ♦
Subchapter I. Charges Against Interior Designers;
Action
22 TAC §5.171
The Texas Board of Architectural Examiners proposes an
amendment to §5.171, Disciplinary Action. The proposed
amendment is intended to provide specific standards to govern
the processing of referrals from the Texas Department of
Licensing and Regulation pursuant to Vernon’s Texas Civil
Statutes, Article 9102, Section 5(d). The proposed amendment
is expected to allow the agency’s enforcement division to
process the referrals consistently and efficiently.
Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, has determined that for the first five years
the section as proposed is in effect, there will be no material
fiscal implications as a result of enforcing or administering the
section.
Ms. Hendricks also has determined that for each year of the
first five years the section as proposed is in effect, the public
benefits anticipated as a result of enforcing the section as
proposed will be design professionals’ increased awareness of
and compliance with handicap accessibility laws. No material
effect on small business is expected. Persons who are required
to comply with the section as proposed are not expected to
experience any cost related to the amendment.
Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.
The amendment is proposed pursuant to Vernon’s Texas Civil
Statutes, Article 249e, Section 5(d), which provides the Texas
22 TexReg 12656 December 26, 1997 Texas Register
Board of Architectural Examiners with authority to promulgate
rules.
This proposed amendment does not affect any other statutes.
§5.171. Disciplinary Action.
(a)-(b) (No change.)
(c) Interior designers must comply with the Texas Depart-
ment of Licensing and Regulation’s [Regulation] requirements and
submit drawings in a timely manner. The board [Board] may revoke
or suspend an interior designer’s certificate of registration or place on
probation an interior designer whose registration has been suspended
or reprimanded.
(1) If the facts and circumstances of a TDLR referral
appear to warrant informal disposition by offering the interior
designer a consent order, the executive director, on the advice of
staff and legal counsel, may approve of such offer in lieu of formal
action by the board. The consent order may include the following
provisions:
(A) the imposition of directives that require the
interior designer to implement written policies within the interior
designer’s office that are reasonably designed to prevent subsequent
violations of the Architectural Barriers Act; and/or
(B) the deferral of the case for a certain period of no
less than one year with the case being finally dismissed at the end of
the period if no new violations of law occur during the period.
(2) If the executive director approves of a proposed
consent order and the consent order provides for deferral of the case
for a certain period, the interior designer’s professional registration
shall remain in good standing for the duration of the period as long
as the interior designer adheres to the terms of the consent order.
(3) If the executive director approves of a proposed
consent order and the interior designer fails to adhere to the terms
of the consent order, the executive director shall refer the case for
formal action by the board.
(4) If a consent order is proposed and either the interior
designer or the executive director fails to approve of the consent
order, the executive director shall refer the case for formal action by
the board.
(5) The executive director shall not approve of a consent
order if the conduct that is the subject of the consent order occurred
after either of the following:
(A) the executive director and the interior designer
approved of a consent order in connection with a different referral
from the Texas Department of Licensing and Regulation;
(B) the board took action against the interior de-
signer’ s professional registration based on a different referral from
the Texas Department of Licensing and Regulation.
(d)-(n) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716647
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 305–8535
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 29. Purchased Health Services
Subchapter G. Hospital Services
25 TAC §29.609
On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits a proposed amendment to
§29.609, concerning reimbursement to disproportionate share
hospitals. Specifically, the amendment outlines trauma system
development participation requirements to include continued
participation and completed verification survey or designation
survey in later years of participation in the disproportionate
share hospital program.
Mr. Joe Moritz, Health Care Financing Budget Director, has
determined that for the first five-year period the section is in
effect, there will be no fiscal implications for state or local
government as a result of enforcing or administering the section
as proposed.
Mr. Moritz also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be standard, continued
participation requirements, which will result in more effective
trauma systems in Texas hospitals. There will be no effect
on small businesses. There will be no anticipated economic
costs to persons who are required to comply with the proposed
section. There is no anticipated impact on local employment.
Comments on the proposal may be submitted to Brenda
Salisbery, Program Specialist, Health Care Financing, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 338-6521. Comments will be accepted for
30 days following publication of this proposal in the Texas
Register.
This amendment is proposed under the Human Resources
Code, §32.021 and Government Code §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
The amendment affects Chapter 32 of the Human Resources
Code.
§29.609. Additional Reimbursement to Disproportionate Share Hos-
pitals.
(a) - (b) (No change.)
(c) Conditions of participation. Before the beginning of
each state fiscal year, which begins September 1, the single state
agency or its designee shall survey Medicaid hospitals to determine
which hospitals meet the state’s conditions of participation. Hospitals
must allow state personnel access to the hospital and its records to
ensure compliance with the conditions of participation. Failure to
meet all of the conditions of participation shall result in ineligibility
PROPOSED RULES December 26, 1997 22 TexReg 12657
for participation in the program. These conditions of participation do
not apply to state-owned teaching hospitals as specified in §29.610 of
this title (relating to Disproportionate Share Hospital Reimbursement
Methodology for State-Owned Teaching Hospitals). The conditions
of participation are as follows.
(1) - (6) (No change.)
(7) Trauma system. Disproportionate share hospitals
must actively participate in the development of a regional trauma
system, which includes trauma facility designation as defined in
the state trauma laws (Health and Safety Code, §§773.111-773.120)
and department rules. This condition shall apply only if rules and
procedures to designate facilities have been adopted. Exceptions: The
following hospitals are exempt from the trauma system condition:
State mental and state chest hospitals; psychiatric hospitals licensed
by TXMHMR; and certain hospitals licensed as "special" by the
department (i.e., long term care hospitals, ventilator hospitals, burn
institutes, and alcohol-chemical dependency hospitals); rehabilitation
hospitals; maternity hospitals; college infirmaries; contagious disease
hospitals; and hospitals for the terminally ill. Pediatric and adolescent
facilities are exempt from trauma facility designation requirements
until the time that state law authorizes the designation of pediatric
and/or adolescent trauma facilities.
(A) Hospitals qualifying for the disproportionate share
program for the first time must meet the regional trauma system de-
velopment participation requirement in the first year of their partici-
pation in the disproportionate share program, regional trauma system
development participation and application for trauma facility desig-
nation in the second year of their participation in the disproportionate
share program, regional trauma system development participation and
confirmation that a consultation survey has been scheduled or a com-
plete designation application packet has been submitted to the Bureau
of Emergency Management in the third year of their participation in
the disproportionate share program, regional trauma system develop-
ment participation and confirmation that a verification or designation
survey has been scheduled in the fourth year of their participation
in the disproportionate share program [and regional trauma system
development participation and trauma facility designation in subse-
quent years of their participation in thedisproportionateshare hospital
program.] and continued participation and completed verification or
designation survey in the fifth year of their participation in the dispro-
portionate share program, continued participation and trauma facility
designation in the sixth year of their participation in the dispropor-
tionate share program, and continued participation and maintenance
of trauma facility designation in their subsequent years of participa-
tion in the disproportionate share program.
(B) - (C) (No change.)
(8) - (9) (No change.)
(d) - (i) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter L. General Administration
25 TAC §29.1130
On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits proposed new §29.1130, con-
cerning provider compliance with durable medical equipment
(DME) certification requirements. Specifically, the section cov-
ers department policies governing certification requirements for
providers of DME for Medicaid recipients.
Senate Bill 30, 75th Legislature, 1997, amended the Human
Resources Code, Chapter 32, to require the department to
establish a rule requiring a health care provider who arranges
for DME for Medicaid recipients under age 21 to ensure that the
equipment fits properly, recipients are educated on the use of
the equipment, and a record of compliance is maintained.
At the time that the Legislature passed Senate Bill 30, the
Medicaid program provided limited DME benefits for adults. The
department has since expanded the DME benefits available
to adults. Because the department believes the intent of the
Legislature was to ensure that recipients who receive DME
are properly fitted and educated in the use and maintenance
of DME, the department considers it appropriate to extend
the certification requirements of Senate Bill 30 to all Medicaid
recipients. Therefore, the new section will be applicable to
all Medicaid recipients. The new section will ensure the
department is in compliance with the requirements of the
Human Resources Code, Chapter 32.
Mr. Joe Moritz, Health Care Financing Budget Director, has
determined that for the first five-year period the section is in
effect, there will be no fiscal implications to state or local
government as a result of enforcing or administering the section
as proposed.
Mr. Moritz also has determined that for each year of the five
years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be the assurance
that Medicaid recipients receiving DME are properly fitted and
educated in the use of DME. There is no effect on small
businesses. There is no anticipated economic costs to persons
who are required to comply with the proposed section. There
is no impact on local employment.
Comments on the proposal may be submitted to Rodger
Love, Program Specialist III, Health Care Financing, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 794-6892. Comments will be accepted for
30 days following publication of this proposal in the Texas
Register.
The new section is proposed under the Human Resources
Code, §32.021 and Government Code §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
The new section affects Chapter 32 of the Human Resources
Code.
22 TexReg 12658 December 26, 1997 Texas Register
§29.1130. Provider Compliance with Durable Medical Equipment
(DME) Certification Requirements.
Providers of DME must sign the Texas Department of Health
(department) DME Certification and Receipt prior to submitting any
claim to the department’ s designee for payment for DME. The DME
provider must maintain the DME Certification and Receipt in the
provider’s office and must produce it for review upon the request of
the department or its designee. The signature of the DME provider
certifies that the:
(1) recipient has received the equipment as prescribed by
the physician;
(2) equipment has been properly fitted to the recipient
and/or meets the recipient’ s needs; and
(3) recipient, or the parent or guardian of the recipient,
has received training and instruction regarding the equipment’s proper
use and maintenance.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 33. Early and Periodic Screening, Diag-
nosis, and Treatment
On behalf of the State Medicaid Director, the Texas Depart-
ment of Health (department) submits a proposed amendment
to §33.140; and new §§33.601 -33.609, concerning providers
of durable medical equipment (DME), outpatient rehabilitation
facilities, independently practicing licensed vocational nurses,
and private duty nursing services covered by the Early and Peri-
odic Screening, Diagnosis and Treatment Comprehensive Care
Program (EPSDT-CCP). Specifically, amendment to §33.140(5)
will require durable medical equipment (DME) providers in the
EPSDT-CCP program to certify that the recipient has received
the equipment as prescribed by the physician; that the equip-
ment has been properly fitted for the recipient and/or meets
the recipient’s needs; and that the recipient, or the parent or
guardian of the recipient, has received training for the use and
maintenance of the equipment. Amendment to §33.140(6) will
remove "independently practicing licensed vocational nurses"
(LVNs) as EPSDT-CCP providers and is necessary to con-
form with the educational preparation of LVNs and usual and
customary home health nursing practice. LVNs are educa-
tionally prepared to deliver direct nursing care in a structured
setting to clients with predictable health outcomes. However,
independently practicing LVNs do not have assured access
to the level of structure or professional collaboration required
by the scope of EPSDT-CCP private duty nursing services
which may be provided in the home setting. The amendment
to §33.140(15) removes "outpatient rehabilitation facilities" as
EPSDT-CCP providers types to ensure consistency with termi-
nology used by the federal Health Care Financing Administra-
tion.
The new Subchapter K, which contains new §§33.601-33.609,
will establish and standardize the department’s policies for
providing private duty nursing services to EPSDT-CCP clients.
The new sections provide for definitions, client eligibility criteria,
medical necessity criteria, benefits and limitations, plan of
care, termination of private duty nursing services, and place
of service for private duty nursing services.
Mr. Joe Moritz, Chief, Bureau of Budget and Support Services,
has determined that for the first five-year period the sections are
in effect, there will be fiscal implications as a result of enforc-
ing or administering the amendment of §33.140(6) as proposed.
The estimated impact on state government of removing inde-
pendently practicing LVNs as EPSDT-CCP providers will be an
increase in expenditures of up to $225,000 per fiscal year, which
is the state’s matching share of increased Medicaid costs of up
to $600,000 per year for services previously performed by LVNs
that will then be performed by independently practicing regis-
tered nurses (RNs) or by LVNs employed by a home health
agency. Mr. Moritz has also determined there will be no fiscal
impact on state government as a result of enforcing or adminis-
tering the amendment to §33.140(5) and §33.140(15), and new
§§33.601-33.609 as proposed. There will be no fiscal implica-
tions for local governments.
Mr. Moritz has also determined that for each year of the first
five-year period the sections are in effect, the public benefit an-
ticipated as a result of enforcing the sections will be clarification
of department policies for clients and providers. The proposed
amendment to §33.140(6) removing independently practicing
LVNs as EPSDT-CCP providers will affect small businesses,
and there will be economic costs to persons required to com-
ply with the sections as proposed. Since independently prac-
ticing LVNs will no longer be allowed to provide private duty
nursing services, as sole proprietors, the department antici-
pates that most of the LVNs affected will continue to provide
services, but as employees of home health agencies. As em-
ployees, their incomes are expected to decrease an average of
$7.00 per hour. Independently practicing RNs and home health
agencies which provide services previously provided by inde-
pendently practicing LVNs will receive total increased revenues
of up to $600,000 per fiscal year. Mr. Moritz has determined
that amending §33.140(5) and §33.140(15), and adding new
§§33.601-33.609 will not affect small businesses or impose eco-
nomic costs on persons required to comply with the sections as
proposed. There is no anticipated impact on local employment
as a result of the proposed amendment and new sections.
Comments on the proposal may be submitted to Susan C.
Penfield, M.D., Director, Children with Special Health Care
Needs Planning and Policy Development Division, Bureau of
Children’s Health, Texas Department of Health, 1100 West 49th
Street, Austin, Texas, 78756, (512) 458-7111, extension 3104.
Comments will be accepted for 60 days following publication
of this proposal in the Texas Register. In addition, a public
hearing on the proposed sections will be held at 10:00 a.m.,
Friday, January 23, 1998, in the Texas Department of Health
Auditorium, Room K-100, 1100 West 49th Street, Austin, Texas.
Subchapter E. Medical Phase
25 TAC §33.140
The amendment is proposed under the Human Resources
Code, §32.021 and Government Code, §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
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program and are submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
The amendment affects the Health and Safety Code, Chapter
33.
§33.140. Early and Periodic Screening, Diagnosis and Treatment
Comprehensive Care Program Providers (EPSDT-CCP)
The following are approved EPSDT-CCP provider types and the ap-
proved Texas Medical Assistance (Medicaid) Program reimbursement
methodology for each provider type.
(1)-(4) (No change.)
(5) Reimbursement for durable medical equipment.
(A) Direct vendor payments. The department or its
designee makes direct vendor payments to providers of durable med-
ical equipment participating in the Medicaid program. Participating
providers are reimbursed within the limits of the maximum allowable
fee schedule established by the department. The maximum allowable
fee schedule for durable medical equipment is based on the lesser of
the following:
(i) the billed amount; [or]
(ii) the Medicare fee schedule, as defined in
subparagraph (B)(ii) of this paragraph; [or]
(iii)-(iv) (No change.)
(B) (No change.)
(C) Providers of durable medical equipment to
EPSDT-CCP recipients must sign the Texas Department of Health
(department) Certification and Receipt prior to submitting any claim
for payment for durable medical equipment. The durable medical
equipment provider must maintain the durable medical equipment
Certification and Receipt in the provider’s office and must produce
it upon request by the department or its designee. The signature of
the durable medical equipment provider certifies that:
(i) the recipient has received the equipment as
prescribed by the physician;
(ii) the equipment has been properly fitted to the
recipient and/or meets the recipient’s needs; and
(iii) the recipient, or the parent or guardian of
the recipient, has received training and instruction regarding the
equipment’s proper use and maintenance.
(D) [(C)] Ventilator service agreements. If the Med-
icaid client currently owns a ventilator, the department may provide
reimbursement for a service agreement, in accordance with the de-
partment’s policy, and at the lesser of the billed amount or a fee
schedule developed by the department.
(6) Private duty nurses. The department or its designee
makes payment to independently practicing [licensed vocational
nurses and] registered nurses according to the lesser of actual charge
or a fee schedule established by the department.
(7)-(14) (No change.)
(15) Comprehensive outpatient rehabilitation facility [/
outpatient rehabilitation facility]. A comprehensive outpatient reha-
bilitation facility [or outpatient rehabilitation facility] must be en-
rolled and participating in Medicare. The department or its designee
will reimburse comprehensive outpatient rehabilitation facilities [and
outpatient rehabilitation facilities] according to Medicare reimburse-
ment methodology.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter K. Private Duty Nursing
25 TAC §§33.601–33.609
The new sections are proposed under the Human Resources
Code, §32.021 and Government Code, §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and are submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
The new sections affect the Health and Safety Code, Chapter
33.
§33.601. Purpose.
The purpose of this subchapter is to establish rules for private duty
nursing services as a benefit in the Early and Periodic Screening,
Diagnosis and Treatment Comprehensive Care Program (EPSDT-
CCP).
§33.602. Definitions.
The following words and terms when used in this subchapter shall
have the following meanings, unless the context clearly indicates
otherwise.
Alternate care giver - An individual identified by the primary care
giver who agrees to be trained and to maintain the skills necessary to
provide care competently for the client when the primary care giver
is unable to do so.
Client- An individual who is eligible to receive private duty nursing
services under EPSDT-CCP from a provider enrolled in the Texas
Medicaid program.
Continuous skilled nursing - Ongoing skilled nursing care, observa-
tion, assessments, and interventions throughout a 24-hour period.
Department - The Texas Department of Health.
Dependent on technology- Requiring medical devices to compensate
for the loss or impairment of a vital body function.
Early and Periodic Screening, Diagnosis and Treatment Comprehen-
sive Care Program (EPSDT-CCP) - A mandatory Medicaid program
for children under 21 years of age who meet certain economic eligi-
bility criteria.
Home health agency - A public or private agency or organization
licensed by the state to provide home health services and qualified to
participate as a Medicare home health agency.
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Individualized comprehensive case management- A structured process
by which the orderly provision of services and supports intended
to facilitate individual well-being and functioning is planned by a
provider other than the service provider.
Plan of care - A written regimen established and periodically reviewed
by a physician in consultation with home health agency staff or an
independently practicing registered nurse which meets the plan of
care standards at §33.607 of this title (relating to Plan of Care).
Primary care giver - An individual(s) with the responsibility for a
client’s routine daily care and the provision of food, shelter, clothing,
health care, education, nurturing, and supervision. Primary care
givers may include but are not limited to parents, foster parents,
guardians, or other family members by birth or marriage. A primary
care giver provides daily uncompensated care for the client, and
participates in the development and implementation of the client’s
plan of care.
Primary physician - A doctor of medicine or doctor of osteopathy
(MD or DO) legally authorized to practice medicine or osteopathy
at the time and place the service is provided, who in addition
provides continuing medical care of the client and continuing medical
supervision of the client’ s plan of care.
Private duty nursing - Skilled nursing reimbursed hourly for clients
who meet the EPSDT-CCP medical necessity criteria and who require
individualized, continuous skilled care beyond the level of skilled
nursing visits normally authorized under §§29.301-29.307 of this
title (relating to Medicaid Home Health Program). Skilled nursing
services are provided by a registered nurse either as an independent
provider enrolled in the Texas Medicaid Program or through a
licensed and certified home health agency, or by a licensed vocational
nurse through a licensed and certified home health agency.
Provider - A home health agency enrolled in the Texas Medicaid
Program as a licensed and certified home and community support
services agency or an independently practicing registered nurse
enrolled in the Texas Medicaid Program.
Respite - Services provided for the purpose of relief to the primary
care giver.
Skilled nursing - Servicesprovided by a registered nurse as authorized
by the Texas Nursing Practice Act, Texas Civil Statutes, Article
4513 et seq., or by a licensed vocational nurse as authorized by the
Vocational Nurse Act, Texas Civil Statutes, Article 4528c.
Stable and predictable - A situation in which the client’ s clinical
and behavioral status and nursing care needs are non-fluctuating
and consistent, including settings where the client’s deteriorating
condition is expected.
§33.603. Provider Participation Requirements.
(a) Home health agencies. To participate in EPSDT-CCP, a
home health agency must:
(1) comply with provider participation requirements in
§29.302(a) of this title (relating to Provider Participation Require-
ments);
(2) comply with Family Code, Chapter 261, and Human
Resources Code, Chapter 48, concerning mandatory reporting of
suspected abuse and neglect of children and adults with disabilities;
and
(3) maintain written policiesand procedures for obtaining
consent for medical treatment for clients in the absence of the primary
care giver that meet the standards of Texas Family Code, §32.001.
(b) Independently practicing registered nurses. To partic-
ipate in EPSDT-CCP, an independently practicing registered nurse
must:
(1) hold a valid license from the Board of Nurse
Examiners for the State of Texas to practice as a registered nurse;
(2) be enrolled and approved for participation in the
Texas Medicaid Program;
(3) comply with theterms of the Texas Medicaid Provider
Agreement;
(4) agree to provide services in compliance with all
applicable federal, state, and local laws and regulations, including
the Texas Nurse Practice Act;
(5) comply with all state and federal regulations and rules
relating to the Texas Medicaid Program;
(6) comply with the requirements of the Texas Medicaid
Provider Procedures Manual; all revisions and updates of the manual;
and all handbooks, standards, and guidelines published by the
department;
(7) comply with accepted professional standards and
principles of nursing practice;
(8) provide at least 30 days written notice to clients of
his or her intent to voluntarily terminate services, except in situations
of a potential threat to the nurse’s personal safety; and
(9) comply with subsections (a)(2) and (a)(3) of this
section.
§33.604. Client Eligibility Criteria.
(a) To be eligible for private duty nursing services, a client
must:
(1) be under 21 years of age and eligible for EPSDT-
CCP;
(2) have a primary physician who:
(A) provides a prescription for private duty nursing
services;
(B) establishes a plan of care;
(C) provides a statement that private duty nursing
services are medically necessary for the client;
(D) provides a statement that the client’s medical
condition is sufficiently stable to permit safe delivery of private duty
nursing as described in the plan of care;
(E) provides a statement that the client’s health can
be safely maintained in the setting(s) described in the plan of care;
(F) provides continuing care and medical supervision
including but not limited to examination or treatment within 30 days
prior to the start of private duty nursing services. For extensions
of private duty nursing services, medical care must comply with the
American Academy of Pediatrics recommended schedule of visits
which are applicable to the client’ s age, or within six months, which
ever is sooner; and
(G) provides specific written orders for clients receiv-
ing private duty nursing services.
(3) require care beyond the level of services delivered
under §§29.301-29.307 of this title (relating to the Texas Medicaid
Home Health Program); and
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(4) have an identified primary care giver residing in the
client’s residence and an identified alternate care giver who is or can
be trained to provide part of the client’s care.
(b) The department may waive any client eligibility criteria in
subsection (a)(2)(F) of this section upon review of a client’s specific
circumstances.
§33.605. Medical Necessity for Private Duty Nursing.
(a) Private duty nursing is considered medically necessary
if a person requires continuous skilled observation and judgment to
maintain or improve health status; and
(1) is dependent on technology to sustain life; or
(2) requires ongoing and frequent skilled interventions to
maintain or improve health status, and delayed skilled intervention is
expected to result in:
(A) deterioration of a chronic condition;
(B) loss of function;
(C) imminent risk to health status due to medical
fragility; or
(D) risk of death.
(b) Determining medical necessity for private duty nursing
includes assessment of the following elements:
(1) complexity and intensity of the client’s care;
(2) stability and predictability of the client’ s condition;
and
(3) frequency of the client’ s need for skilled nursing care.
§33.606. Private Duty Nursing Benefits and Limitations.
(a) Private duty nursing benefits include the following:
(1) Services. Direct skilled nursing care and care giver
training and education intended to:
(A) optimize client health status and outcomes; and
(B) promote family-centered, community-based care
as a component of an array of service options by;
(i) preventing prolonged and/or frequent hospital-
izations or institutionalization;
(ii) providing cost-effective, quality care in the
most appropriate environment; and
(iii) providing training and education of care
givers.
(2) Amount and duration.
(A) The amount and duration of private duty nursing
serviceswill be determined upon review of documentation concerning
the following:
(i) frequency of skilled nursing interventions;
(ii) complexity and intensity of the client’ s care;
(iii) stability and predictability of the client’s
condition; and
(iv) identified problems and goals.
(B) The amount of private duty nursing may decrease
when:
(i) one or more of the client’s problems docu-
mented in the plan of care are resolved;
(ii) one or more of the goals documented in the
plan of care are met;
(iii) there is a reduction in the frequency of skilled
nursing interventions, or the complexity and intensity of the clients’
care; or
(iv) alternate resources for comparable care be-
come available.
(C) 24-hour private duty nursing will be authorized
only:
(i) for limited periods of time with defined end
dates when medically necessary and appropriate based on the needs
of the client;
(ii) for limited periods of time with defined end
dates related to the medical needs of the primary care giver, only
when the alternate care giver is not available; and
(iii) in the absence of both the primary care giver
and the alternate care giver, if another alternate person is designated
who can legally make decisions on behalf of the client and who
will reside in the client’ s home during the time 24-hour private duty
nursing will be provided.
(b) Private duty nursing service limitations include the
following:
(1) EPSDT/CCP will not reimburse for private duty
nursing services used for or intended to provide:
(A) respite care;
(B) child care;
(C) activities of daily living for the client;
(D) housekeeping service; or
(E) individualized, comprehensive case management
beyond the service coordination required by the Texas Nursing
Practice Act, Texas Civil Statutes, Article 4513 et seq.
(2) Private duty nursing shall neither replace parents or
guardians as the primary care giver nor provide all the care that a
client requires to live at home. Primary care givers remain responsible
for a portion of a client’s daily care, and private duty nursing is
intended to support the care of the client living at home.
(3) Authorization of services.
(A) Authorization is required for payment of services.
(B) If services are not prior authorized, only those
servicesthat are determined to be medically necessary and appropriate
will be reimbursed.
(C) No authorization for payment of private duty
nursing services may be issued for a single service period exceeding
six months. Specific authorizations may be limited to a time
period less than the established maximum based on the stability and
predictability of the client.
(D) The family will be notified in writing by the
department or its designee of a reduction or denial of private duty
nursing services.
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(E) The provider will be notified in writing by the
department or its designee of the authorization, or denial of private
duty nursing services.
(F) The provider will notify the primary physician
and family upon receipt of the authorization or denial of private duty
nursing services.
(G) Authorization requests for private duty nursing
services must include the following:
(i) current department authorization form, com-
pleted by the primary physician and home health agency or registered
nurse;
(ii) plan of care, recommended, signed and dated
by the client’s primary physician. The primary physician reviews and
revises the plan of care with each authorization, or more frequently
as the physician deems necessary; and
(iii) current department form, EPSDT-CCP/Private
Duty Nursing Addendum to Plan of Care, signed and dated by the
client’s primary physician.
(H) If inadequate or incomplete information is pro-
vided, the provider will be requested to furnish additional documen-
tation to enable the department to make a decision on the request.
(I) For authorization of extensions beyond the initial
authorization period or revisions to an existing authorization, the
provider must submit requests in writing. Required documentation
for extending or revising authorization includes:
(i) current department authorization form;
(ii) plan of care, recommended, signed and dated
by the client’s primary physician; and
(iii) current department form, EPSDT-CCP/Private
Duty Nursing Addendum to Plan of Care, signed and dated by the
client’s primary physician.
(J) During the authorization process, providers are
required to deliver the requested services from the start of care date.
Providers are responsible for a safe transition of services when the
authorization decision is a denial or reduction in the private duty
nursing services being delivered.
§33.607. Plan of Care.
(a) A plan of care must be recommended, signed, and dated
by the client’s primary physician.
(b) A plan of care must meet the plan of care standards at
Code of Federal Regulations, Title 42, §484.18, and §29.304 of this
title (relating to Written Plan of Care) and must contain the following
elements:
(1) all pertinent diagnoses;
(2) mental status;









(11) treatments, including amount and frequency;
(12) safety measures to protect against injury;
(13) instructions for timely discharge or referral;
(14) date the client was last seen by the primary
physician;
(15) other medical orders; and
(16) current department form EPSDT-CCP/Private Duty
Nursing Addendum to Plan of Care.
§33.608. Termination of Private Duty Nursing Services.
Private duty nursing will be terminated when:
(1) the client is no longer eligible for EPSDT-CCP;
(2) the client no longer meets the medical necessity
criteria for private duty nursing;
(3) the place of service(s) can no longer accommodate
the health and safety of the client; or
(4) the client or care giver refuses to comply with the
primary physician’s plan of care.
§33.609. Place of Service.
(a) Private duty nursing may be authorized for the following
place(s) of service:
(1) home of the client;
(2) home of the primary or alternate care giver;
(3) home of the nurse;
(4) client’s school; or
(5) day care facility.
(b) The place of service must be able to support the health
and safety needs of the client.
(c) The place of service must be adequate to accommodate
the use, maintenance, and cleaning of all medical devices, equipment,
and supplies required by the client.
(d) Necessary primary and backup utility, communication,
and fire safety systems must be available.
(e) The place of service must comply with all applicable
building and safety codes and zoning ordinances.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 28. INSURANCE
Part I. Texas Department of Insurance
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Chapter 7. Corporate and Financial Regulation
Subchapter A. Examination and Financial Analy-
sis
28 TAC §7.67
The Texas Department of Insurance proposes new §7.67 con-
cerning annual and quarterly statement blanks, other reporting
forms, diskettes or alternative electronic method of filing and in-
structions to be used by insurers and certain other entities regu-
lated by the Texas Department of Insurance when reporting their
financial condition and business operations and activities, and
the requirement to file such completed statement blanks and
other reporting forms, including diskettes or alternative elec-
tronic method of filing. These statement blanks, other reporting
forms, and diskettes or alternative electronic method of filing
are required for reporting, in 1998, the financial condition and
business operations and activities conducted during the 1997
and 1998 calendar years. The new section will replace repealed
7.67 which concerned the adoption of the 1988 annual state-
ment filings and was repealed in the October 15, 1996 issue of
the Texas Register (21 TexReg 10212). The new section defines
terms relevant to the statement blanks and reporting forms; pro-
vides the dates by which certain reports are to be filed; and
adopts by reference the annual and quarterly statement blanks,
other reporting forms, and instructions for reporting the finan-
cial condition and business operations and activities; and re-
quires insurance companies and certain other regulated entities
to file such annual and quarterly statements and other report-
ing forms with the department and/or the National Association
of Insurance Commissioners as directed. The department has
filed with the Office of the Secretary of State, Texas Register
Division, copies of the annual and quarterly statement blanks,
other reporting forms, and manuals proposed for adoption by
reference. Other copies are available for inspection in the office
of the Financial Monitoring Activity of the Texas Department
of Insurance, William P. Hobby Jr. State Office Building, 333
Guadalupe, Building 3, Third Floor, Austin, Texas.
The department will consider the adoption new section 7.67 in a
public hearing under Docket Number 2329, scheduled for 10:00
a.m. on January 8, 1998, in Room 100 of the William P. Hobby
State Office Building, 333 Guadalupe Street in Austin, Texas.
Jose Montemayor, associate commissioner for the financial
program, has determined that for the first year the section
will be in effect, there will not be fiscal implications for state
government as a result of enforcing or administering the section.
There will be fiscal implications in connection with the filing of
annual statements as a result of Insurance Code, Article 1.11.
Under Article 1.11, insurers are required to file a copy of their
annual statement with the National Association of Insurance
Commissioners (NAIC), however, Article 1.11 also provides
that insurers cannot be required to pay any costs or expenses
(other than the expense of preparing and furnishing the annual
statement to the NAIC) for the filing of the annual statement with
the NAIC, therefore such costs are paid by the department to
the NAIC. There will be no effect on local government or local
employment for the first five-year period the section will be in
effect. There will not be fiscal implications for the remaining
four years the section is in effect since the section is applicable
only to financial reporting during 1998.
Mr. Montemayor has also determined that, for each year of the
first five years this section, as proposed, is in effect, the public
benefits anticipated as a result of enforcing this section are the
ability of the department to provide financial information to the
public and other regulatory bodies as requested, and to monitor
the financial condition of insurers and other regulated entities
licensed in Texas to better assure financial solvency. Such in-
surers and other regulated entities are generally required by
statute to provide the department with annual reports on their
operations. These reports generally summarize information al-
ready captured or created by the insurer or other regulated en-
tity in its normal course of business. The probable economic
cost to insurers and other regulated entities (excluding health
maintenance organizations) required to comply with this pro-
posed section is estimated to be no more than $3,500. Such
estimated cost may be lower based upon factors such as the
type of company (e.g. life, accident and health, or property
and casualty); the size of the company (e.g. large or small);
the type of business written within a company, and the cost
of software offered by vendors. The probable economic cost
to health maintenance organizations required to comply with
this proposed section is estimated to be no more than $1,200.
Such estimated cost may be lower based upon factors such as
the size of the health maintenance organization and the cost
of the software offered by vendors. The department assumes
that small and large businesses will utilize an employee who is
familiar with the records of the insurer or health maintenance
organization and accounting practices in general. Such indi-
viduals are compensated from $17 to $30 per hour based on
the department’s experience. On the basis of cost per hour of
labor, there is no expected difference in cost of compliance be-
tween small businesses and larger businesses affected by this
section.
Comments on the proposal must be submitted in writing within
30 days after publication of the proposed section in the Texas
Register to the Office of the Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin,
Texas 78714-9104. An additional copy of the comments should
be submitted to Betty Patterson, Director - Financial Monitoring
Activity, Mail Code 303-1A, Texas Department of Insurance, P.
O. Box 149099, Austin, Texas 78714-9099. Request for a public
hearing on this proposal should be submitted separately to the
Office of the Chief Clerk.
The new section is proposed under the Insurance Code, Articles
1.03A, 1.10, 1.11, 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07,
8.08, 8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39,
15.15, 15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02,
20A.10, 20A.22, 21.39, 21.43, 21.49, 21.52F, 21.54, 22.06,
23.02, and 23.26. Article 1.11 authorizes the commissioner to
make changes in the forms of the annual statements required of
insurance companies of any kind, as shall seem best adapted to
elicit a true exhibit of their condition and methods of transacting
business, and requires certain insurers to make filings with
the National Association of Insurance Commissioners. Article
1.10(9), requires the department to furnish the statement
blanks and other reporting forms necessary for companies
to comply with the filing requirements. Articles 3.07, 3.20-
1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21, 8.24, 9.22,
9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15, 15.16, 16.18,
16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22,
21.49, 21.54, 22.06, 23.02, and 23.26, require the filing
of financial reports and other information by insurers and
other regulated entities, and specify particular rule-making
authority of the commissioner relating to those insurers and
other regulated entities. Article 21.39 requires insurers to
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establish adequate reserves and provides for the adoption of
each current formula for establishing reserves applicable to
each line of insurance. Article 21.43 provides the conditions
under which foreign insurers are permitted to do business in
this state and requires foreign insurers to comply with the
provisions of the Insurance Code. Article 21.52F authorizes
the commissioner to adopt rules to implement the regulation
of nonprofit health corporations holding a certificate of authority
under the articles. Article 1.03A provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute for general
and uniform application.
§7.67. Requirements for Filing the 1997 Annual and 1998 Quarterly
Statements, Other Reporting Forms, and Diskettes or alternative
electronic method of filing.
(a) Scope. This section provides insurers and other regulated
entities with the filing requirements for the 1997 annual statement,
1998 quarterly statements, other reporting forms, and diskettes or
alternative electronic method of filing necessary to report informa-
tion concerning the financial condition and business operations and
activities of insurers. This section applies to all insurers and other
regulated entities authorized to do the business of insurance in this
state and includes, but is not limited to, life insurers; accident insur-
ers; life and accident insurers; life and health insurers; accident and
health insurers; life, accident and health insurers; mutual life insur-
ers; stipulated premium insurers; group hospital service corporations;
fire insurers; fire and marine insurers; general casualty insurers; fire
and casualty insurers; mutual insurers other than life; county mutual
insurers; Lloyd’s plans; reciprocal and inter-insurance exchanges; do-
mestic risk retention groups; domestic joint underwriting associations;
title insurers; fraternal benefit societies; local mutual aid associations;
statewide mutual assessment companies; mutual burial associations;
exempt associations; farm mutual insurers; health maintenance orga-
nizations; nonprofit health corporations; nonprofit legal services cor-
porations; the Texas Health Insurance Risk Pool; the Texas Workers’
Compensation Insurance Fund , and the Texas Windstorm Insurance
Association. The commissioner of insurance adopts by reference the
1997 annual and 1998 quarterly statement blanks, instruction manu-
als, and other reporting forms specified in this section. The annual
and quarterly statement blanks and other reporting forms are avail-
able from the Texas Department of Insurance, Financial Monitoring
Activity, Mail Code 303-1A, P. O. Box 149099, Austin, Texas 78714-
9099. Insurers and other regulated entities shall properly report to
the Texas Department of Insurance and the National Association of
Insurance Commissioners (NAIC) by completing the appropriate an-
nual and quarterly statement blanks, prepared with laser quality print
(hand written copies must be prepared legibly using black ink), other
reporting forms, and diskettes or alternative electronic method of fil-
ing following the applicable instructions as outlined in subsections
(c) through (l) of this section.
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Association edition - Blanks and forms promulgated
by the National Association of Insurance Commissioners.
(2) Commissioner - The commissioner of insurance
appointed under the Texas Insurance Code, Article 1.09.
(3) Department - The Texas Department of Insurance.
(4) Insurer - A person or business entity legally organized
in and authorized by its domiciliary jurisdiction to do the business of
insurance.
(5) NAIC - The National Association of Insurance
Commissioners.
(6) Texas edition - Blanks and forms promulgated by the
commissioner of insurance.
(c) Filing requirements for life, accident and health insurers.
Each life, life and accident, life and health, accident and health,
mutual life, or life, accident and health insurance company, stipulated
premium insurance company, group hospital services corporation and
the Texas Health Insurance Risk Pool (Article 3.77) shall complete
and file the following blanks, forms, and diskettes or alternative
electronic method of filing for the 1997 calendar year and the
first three quarters of the 1998 calendar year. The forms, reports
and diskettes or alternative electronic method of filing identified
in paragraphs (1)(A)-(F); (2)(A),(B),(H); and (3)(A)-(G) of this
subsection shall be completed in accordance with the current NAIC
Annual Statement Instructions, Life, Accident and Health, except
as provided by paragraph (4) of this subsection. The diskettes
or alternative electronic method of filing identified in paragraph
(3)(H) and (I) shall be completed in accordance with the current
NAIC Annual Statement Diskette Filing Specification-Life, Accident
& Health, except as provided by paragraph (4) of this subsection.
(1) Reports to be filed both with the department and the
NAIC include the following:
(A) Annual Statement (association edition, with ablue
colored cover made of minimum 65lb. paper), the 9 inch by 14 inch
size, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998);
(B) Annual Statement of the Separate Accounts
(association edition, with a green colored cover made of minimum
65lb. paper) (required of companies maintaining separate accounts),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998);
(C) Trusteed Surplus Statement (association edition,
Life, Accident and Health Supplement) (required of the U. S. branch
of an alien insurer), 9 inch by 14 inch size to be filed on or before
March 1, May 15, August 15, and November 15, 1998;
(D) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998 (stipulated premium insurance
companies, May 1, 1998);
(E) Life and Accident and Health Quarterly Statement
(association edition), the 9 inch by 14 inch size, to be filed on or
before May 15, August 15, and November 15, 1998. However,
a Texas stipulated premium insurance company, unless specifically
requested to do so by the department, is not required to file quarterly
statements with the department or the NAIC if it meets all three of
the following conditions:
(i) it is authorized to write only life insurance on
its certificate of authority;
(ii) it collected premiums in the prior calendar year
of less than $1 million; and
(iii) it had a profit from operations in the prior two
calendar years;
(F) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
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other actuarial items; required of all companies), to be attached to the
annual statement required by paragraph (1)(A) of this subsection;
(2) Reports to be filed only with the department:
(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998;
(B) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texasdomestic companies
only), to be filed on or before March 1, 1998 (stipulated premium
companies, April 1, 1998);
(C) Annual Statement (Texas edition, with a green
colored cover made of minimum 65lb. paper) (required of companies
writing prepaid legal business in 1997), 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 1998;
(D) Affidavit in Lieu of Annual Statement (required
of companies authorized to write prepaid legal business that did not
write such business in 1997), to be filed on or before March 1, 1998;
(E) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998 (stipulated premium insurance companies, April 1, 1998);
(F) Analysis of Surplus, for life, accident and health
insurers, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998); and
(G) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page ten of the annual statement as required by
paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998 (stipulated premium companies, April 1, 1998).
(H) The Texas Health Insurance Risk Pool shall
complete and file the following:
(i) NAIC Annual Statement Life, Accident and
Health Annual Statement (association edition), with a blue colored
cover made of minimum 65lb. paper), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998. However, for the 1997 annual
statement, only pages 1 - 5, 12, and the Notes to Financial Statements
are required to be completed and filed on or before March 1, 1998;
and
(ii) Life and Accident and Health Quarterly State-
ment (association edition), the 9 inch by 14 inch size, to be filed on
or before May 15, August 15, and November 15, 1998.
(3) Reports and diskettes to be filed only with the NAIC:
(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998);
(B) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), 9 inch by 14
inch size, to be filed on or before April 1, 1998;
(C) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998), in addition
to the Long-Term Care Experience Reporting Forms included in the
annual statement required by paragraph (1)(A) of this subsection;
(D) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), the 9 inch by 14 inch size, to be filed on or before April
1, 1998 (stipulated premium insurance companies, April 1, 1998);
(E) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), the 9 inch by 14 inch size, to be filed on or before April 1,
1998;
(F) Adjustments to the Life, Health and Annuity
Guaranty Association Model Act Assessment Base Reconciliation
Exhibit (association edition), the 9 inch by 14 inch size, to be filed
on or before April 1, 1998;
(G) Schedule DS (association edition) (required only
of companies that have included equity in the undistributed income
of unconsolidated subsidiaries in its net gain/(loss) from operations),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998);
(H) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998); and
(I) diskettes containing computerized quarterly state-
ment data , to be filed on or before May 15, August 15, and November
15, 1998. (NOTE: In the event that, subsequent to the effective date
of this section, an alternative method of filing this quarterly state-
ment data becomes available, such alternative method may be used
to satisfy the requirements of this diskette filing.) A Texas stipulated
premium insurance company, unless specifically requested to do so
by the department, is not required to file quarterly diskettes with the
NAIC if it meets all three of the following conditions:
(i) it is authorized to write only life insurance on
its certificate of authority;
(ii) it collected premiums in the prior calendar year
of less than $1 million; and
(iii) it had a profit from operations in the prior two
calendar years.
(4) The following provisions shall apply to the filings
required in paragraphs (1)-(3) of this subsection.
(A) Texas domestic life, accident and health compa-
nies with more than $30 million in direct premiums in 1997 must es-
tablish Asset Valuation Reserves and Interest Maintenance Reserves
in their financial statements in accordance with the instructions in the
1997 NAIC Annual Statement Instructions, Life, Accident and Health
Companies. Texas domestic companies with $30 million or less in
direct premiums may establish Asset Valuation Reserves and Inter-
est Maintenance Reserves in their financial statements in accordance
with the instructions in the 1997 NAIC Annual Statement Instruc-
tions, Life, Accident and Health Companies or they must value bonds
and preferred stocks in compliance with the provisions of §7.16 of
this title (relating to NAIC Purposes and Procedures of the Securities
Valuation Office Manual) concerning companies not maintaining an
Asset Valuation Reserve or Interest Maintenance Reserve.
(B) The statement of actuarial opinion should follow
the guidelines and standards for statements of actuarial opinion
prescribed by regulation authorized by Section 3, Actuarial Opinion
of Reserves of the Standard Valuation Law as amended by the NAIC
in December 1990, unless exempted. For those companies exempted
from such regulation, instructions 1 - 12, established by the NAIC,
must be applied.
(C) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
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or any specific requirement of this subsection and the NAIC manuals
listed in this subsection, then and in that event, the Insurance Code,
the department’ spromulgated rule, form, or instruction, or thespecific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.
(d) Requirements for property and casualty insurers. Each
fire, fire and marine, general casualty, fire and casualty, county
mutual insurance company, mutual insurance company other than
life, Lloyd’s plan, reciprocal or inter-insurance exchange, domestic
risk retention group, life insurance company that is licensed to write
workers’ compensation, any farm mutual insurance company that
filed a property and casualty annual statement under (d)(1)(A) for
the 1996 calendar year or had gross written premiums in 1997 in
excess of $5,000,000, any Mexican non-life insurer licensed under
any articleof the Insurance Code other than or in addition to Insurance
Code, Article 8.24, domestic joint underwriting association, the Texas
Workers’ Compensation Insurance Fund created under Article 5.76-3,
and the Texas Windstorm Insurance Association shall complete and
file the following blanks, forms, and diskettes or alternative electronic
method of filing for the 1997 calendar year and the first three
quarters of the 1998 calendar year. The forms, reports, and diskettes
or alternative electronic method of filing identified in paragraphs
(1)(A)-(H); (2)(A),(B),(K); and (3)(A)-(D) of this subsection shall
be completed in accordance with the current NAIC Annual Statement
Instructions, Property and Casualty, except as provided by paragraph
(4) of this subsection. The diskettes or alternative electronic method
of filing identified in paragraph (3)(E) - (G) of this subsection shall
be completed in accordance with the current NAIC Annual Statement
Diskette Filing Specification-Property/Casualty, except as provided
by paragraph (4) of this subsection.
(1) Reports to be filed both with the department and the
NAIC:
(A) Annual Statement (association edition, with a
yellow colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998;
(B) Trusteed Surplus Statement (association edition,
Property and Casualty Supplement) (required of the U. S. branch of
an alien insurer), 9 inch by 14 inch size to be filed on or before March
1, May 15, August 15, and November 15, 1998;
(C) Management’ s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998;
(D) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998;
(E) Supplement "A" to ScheduleT, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of
companies writing medical malpractice business), the 9 inch by 14
inch size, to be filed on or before March 1, 1998;
(F) Property and Casualty Quarterly Statement (asso-
ciation edition), the 9 inch by 14 inch size, to be filed on or before
May 15, August 15, and November 15, 1998;
(G) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by paragraph (1)(A) of this subsection; and
(H) Combined Property/Casualty Annual Statement
(association edition, with a yellow colored cover made of minimum
65lb. paper), the 9 inch by 14 inch size, to be filed on or before
May 1, 1998, including the Insurance Expense Exhibit. This form is
required only for those affiliated insurers that wrote more than $35
million in direct premiums, as a group, in 1997 as defined in Schedule
T of the Annual Statement.
(2) Reports to be filed only with the department:
(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998;
(B) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texasdomestic companies
only), to be filed on or before March 1, 1998;
(C) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page six of the annual statement required by paragraph
(1)(A) of this subsection), to be filed on or before March 1, 1998;
(D) Annual Statement (Texas edition, with a green
colored cover made of minimum 65lb. paper) (required of companies
writing prepaid legal business in 1997), 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 1998;
(E) Affidavit in Lieu of Annual Statement (required
of companies authorized to write prepaid legal business that did not
write such business in 1997), to be filed on or before March 1, 1998;
(F) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;
(G) Analysis of Surplus, for property and casualty
insurers (required of all licensed companies, except Texas domestic
county mutual companies), to be filed on or before March 1, 1998;
(H) Supplement for County Mutuals (required of
Texas domestic county mutual companies, as an attachment to page
seventeen of the annual statement as required by paragraph (1)(A) of
this subsection), to be filed on or before March 1, 1998;
(I) Texas Supplemental A for County Mutuals (re-
quired of Texas domestic county mutual companies, as an attachment
to page nine of the annual statement as required by paragraph (1)(A)
of this subsection), to be filed on or before March 1, 1998 ; and
(J) Form ALT/P/WC, Application for Alternative Ex-
cess Statutory Over Statement Reserves for Workers’ Compensation
(required of deductible plan workers’ compensation writers if apply-
ing for an alternative basis of calculating the excess statutory over
statement reserves for workers’ compensation business), to be filed
on or before January 31, 1998;
(K) The Texas Windstorm Insurance Association
(Article §21.49) shall complete and file the following:
(i) Annual Statement, (association edition, with a
yellow colored cover made of minimum 65lb. paper), the 9 inch by
14 inch size, to be filed on or before June 1, 1998. except as provided
by paragraph (4) of this subsection;
PROPOSED RULES December 26, 1997 22 TexReg 12667
(ii) Property and Casualty Quarterly Statement
(association edition), the 9 inch by 14 inch size, to be filed on or
before May 15, August 15, and November 15, 1998; and
(iii) Management’s Discussion and Analysis (a
narrative document setting forth information which enables regulators
to enhance their understanding of the insurer’ s financial position,
results of operations, changes in capital and surplus accounts and
cash flow), to be filed on or before April 1, 1998;
(3) Reports and diskettes to be filed only with the NAIC:
(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998;
(B) Insurance Expense Exhibit (association edition),
the 9 inch by 14 inch size, to be filed on or before April 1, 1998;
(C) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health
business), 9 inch by 14 inch size, to be filed on or before April 1,
1998;
(D) Long-Term Care Experience Reporting Forms
(association edition) (required of companies writing long-term care
business), the 9 inch by 14 inch size, to be filed on or before April
1, 1998;
(E) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998;
(F) diskettes containing combined annual statement
data, to be filed on or before May 1, 1997; and
(G) diskettes containing computerized quarterly state-
ment data, to be filed on or before May 15, August 15, and November
15, 1998. (NOTE: In the event that, subsequent to the effective date
of this section, an alternative method of filing this quarterly statement
data becomes available, such alternative method may be used to sat-
isfy the requirements of this diskette filing.)
(4) The following provisions shall apply to all filings
required by paragraphs (1) - (3) of this subsection.
(A) No loss reserve discounts, other than as respects
fixed and determinable payments such as those emanating from
workers’ compensation tabular indemnity reserves and long-term
disability claims for which specific segregated investments have
been established, shall be allowed. In prior years, any company
that claimed loss reserve discounts, other than as respects fixed
and determinable payments such as those emanating from workers’
compensation tabular indemnity reserves and long-term disability
claims, as of December 31, 1991, was allowed to claim such reserve
discounts at the applicable percentage. The applicable percentages
for claiming such loss reserve discounts were 100% for 1992, 75%
for 1993, 50% for 1994, 25% for 1995, 0% for 1996 and subsequent
years. In no event was the dollar amount of discounts, other than as
respects fixed and determinable payments such as those emanating
from workers’ compensation tabular indemnity reserves and long-
term disability claims, claimed as of December 31, 1991, and subject
to the applicable percentage, allowed to be increased as of December
31, 1992 and thereafter. The commissioner shall have the authority
to determine the appropriateness of, and may disapprove, discounts
taken as respects fixed and determinable payments such as those
emanating from workers’ compensation tabular indemnity reserves
and long-term disability claims.
(B) The commissioner shall have the authority to
determine the appropriateness of, and may disapprove, anticipated
salvage and subrogation.
(C) Since workers’ compensation legislation enacted
by the 71st Texas Legislature, effective January 1, 1991, and other
subsequent legislation, may have affected the pricing and loss ratios
for workers’ compensation business written in the State of Texas,
some insurers may be exempt from establishing the entire excess of
statutory reservesover statement reserves, also known as theSchedule
P penalty reserve, as would otherwise be required by theNAIC Annual
Statement Instructions, Property and Casualty . Specifically, Texas
domestic insurers that wrote workers’ compensation in Texas, but
no state other than Texas, in years 1995, 1996 and 1997 and whose
loss experience prior to 1994 would require the establishment of a
Schedule P penalty reserve using a loss ratio greater than 65% may
calculate the reserve based on a loss ratio of 65%. The exemption
herein described shall only be for the 1997 annual and 1998 interim
financial statements. Reserving in this manner is intended to be
consistent with the regulatory desire to attain competitive rates for
workers’ compensation written in Texas.
(D) Insurers meeting certain eligibility criteria and not
claiming the exemption provided in paragraph (4)(C) of this subsec-
tion may apply for approval of an alternative basis of calculating
the Excess of Statutory Over Statement Reserve, also known as the
Schedule P penalty reserve, for workers’ compensation business. The
application for an alternative basis for calculating this reserve applies
only to workers’ compensation businesswritten pursuant to deductible
plans authorized by Insurance Code, Article 5.55C.
(i) Eligibility is generally available to insurers
that are domiciled or commercially domiciled in Texas and that
demonstrate that their standard premium, prior to application of
deductible credits, written pursuant to deductible plans was at least
80% of total standard premium for all workers’ compensation
business for each of the years for which an alternative calculation
is requested.
(ii) To apply for an alternative basis of calculating
the penalty reserve, an eligible insurer must complete Form ALT/P/
WC, Application for Alternative Excess of Statutory Over Statement
Reserve for Workers’ Compensation. Forms may be obtained by
writing the Financial Monitoring Activity, Texas Department of
Insurance, MC 303-1A, P.O. Box 149099, Austin, Texas 78714-9099,
or calling (512) 322-5002. Completed applications must be filed with
the department on or before January 31, 1998.
(iii) The commissioner may grant an exception
or alternative to requiring the full Schedule P penalty reserve for
workers’ compensation business upon finding such treatment is
warranted based on the insurer’ s application. Insurers that do not
obtain the prior written approval of the department for an alternative
basis of calculating the Schedule P penalty reserve as provided in
the subparagraph shall calculate the penalty reserve in accordance
with the current NAIC Annual Statement Instruction, Property and
Casualty.
(E) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
or any specific requirement of this section and the NAIC manuals
listed in this subsection, then and in that event, the Insurance Code,
the department’ spromulgated rule, form, or instruction, or thespecific
requirement of this section shall take precedence and in all respects
control. It is the express intent of this subsection that it shall not
repeal or otherwise modify or amend any department rule or the
Insurance Code.
(e) Requirements for fraternal benefit societies. Each
fraternal benefit society shall complete and file the following blanks,
forms, and diskettes for the 1997 calendar year and the first three
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quarters of the 1998 calendar year. The forms, reports, and diskettes
identified in paragraphs (1)(A)-(E); (2)(A),(B); and (3)(A),(B) and (D)
of this subsection shall be completed in accordance with the current
NAIC Annual Statement Instructions, Fraternal, except as provided
by paragraph (4) of this subsection. The diskettes identified in
paragraph (3)(C) of this subsection shall be completed in accordance
with the current NAIC Annual Statement Diskette Filing Specification-
Fraternal, except as provided by paragraph (4) of this subsection.
(1) Reports to be filed both with the department and the
NAIC:
(A) Annual Statement (association edition, with a
brown colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998;
(B) Annual Statement of the Separate Accounts
(association edition, with a green colored cover made of minimum
65lb. paper) (required of companies maintaining separate accounts),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998;
(C) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), 9 inch by 14 inch size to be filed on or before March 1,
May 15, August 15, and November 15, 1998;
(D) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998; and
(E) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by paragraph (1)(A) of this subsection.
(2) Reports to be filed only with the department:
(A) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texasdomestic companies
only), to be filed on or before March 1, 1998;
(B) Fraternal Quarterly Statement (association edi-
tion), the 9 inch by 14 inch size, to be filed on or before May 15,
August 15, and November 15, 1998;
(C) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;
(D) Analysis of Surplus, for fraternal benefit societies,
to be filed on or before March 1, 1998;
(E) Fraternal Benefit Societies - Supplement to Valu-
ation Report, to be filed on or before June 30, 1998; and
(F) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page ten of the annual statement as required by
paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998.
(3) Reports and diskettes to be filed only with the NAIC:
(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998;
(B) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
9 inch by 14 inch size, to be filed on or before March 1, 1998,
in addition to the Long-Term Care Experience Reporting Forms
included in the annual statement required in paragraph (1)(A) of this
subsection;
(C) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998; and
(D) Fraternal Interest Sensitive Life Insurance Prod-
ucts Report (association edition) (required of companies writing in-
terest sensitive products), the 9 inch by 14 inch size, to be filed on
or before April 1, 1998.
(4) The following provisions shall apply to the filings
required in paragraph (1) - (3) of this subsection.
(A) Texas domestic fraternal companies with more
than $30 million in direct premiums in 1997 must establish Asset
Valuation Reserves and Interest Maintenance Reserves in their
financial statements in accordance with the instructions in the 1997
NAIC Annual Statement Instructions Fraternal. Texas domestic
fraternal companies with $30 million or less in direct premiums may
establish Asset Valuation Reservesand Interest Maintenance Reserves
in their financial statements in accordance with the instructions in
the 1997 NAIC Annual Statement Instructions Fraternal or they must
value bonds and preferred stocks in compliance with the provisions
of §7.16 of this title (relating to NAIC Purposes and Procedures
of the Securities Valuation Office Manual) concerning companies
not maintaining an Asset Valuation Reserve or Interest Maintenance
Reserve.
(B) Since fraternals are exempted in Texas from the
requirements of Section 3 Actuarial Opinion of Reserves of the
Standard Valuation Law as amended by the NAIC in December
1990, the statement of actuarial opinion for fraternals should follow
instructions 1 - 12, established by the NAIC.
(C) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
or any specific requirement of this subsection and the NAIC manuals
listed in this subsection, then and in that event, the Insurance Code,
the department’ spromulgated rule, form, or instruction, or thespecific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.
(f) Requirements for title insurers. Each title insurance
company shall complete and file the following blanks and forms for
the 1997 calendar year and the first three quarters of the1998 calendar
year. The reports and forms identified in paragraphs (1)(A), (B);
(2)(A), (B), and (F); and (3)(A) of this subsection shall be completed
in accordance with the current NAIC Annual Statement Instructions,
Title, except as otherwise provided by paragraph (4) of this subsection.
The diskette identified in paragraph (3)(B) of this subsection shall be
completed in accordance with the current NAIC Annual Statement
Diskette Filing Specification- Title, except as provided by paragraph
(4) of this subsection.
(1) Reports to be filed with the department and the NAIC:
(A) Annual Statement (association edition, with a
salmon colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998; and
(B) Management’ s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998.
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(2) Reports to be filed only with the department:
(A) Supplemental Compensation Exhibit (association
edition), 9 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 1998;
(B) Title Quarterly Statement (association edition),
the 9 inch by 14 inch size, to be filed on or before May 15, August
15, and November 15, 1998.
(C) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;
(D) Analysis of Surplus, for title insurers, to be filed
on or before March 1, 1998;
(E) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page six of the annual statement as required in
paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998; and
(F) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998.
(3) Reports to be filed only with the NAIC.
(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998.
(B) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998.
(4) In the event of a conflict between the Insurance Code,
any currently existing departmental rule, form, or instruction, or any
specific requirement of this subsection and the NAIC manuals listed
in this subsection, then and in that event, the Insurance Code, the
department’ s promulgated rule, form, or instruction, or the specific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.
(g) Requirements for health maintenance organizations.
Each health maintenance organization and non-profit health corpo-
ration shall complete and file the following blanks and forms, and
diskettes for the 1997 calendar year and the first three quarters of
the 1998 calendar year. The forms, reports and diskettes identified in
paragraphs (1)(A)-(C) and (2)(A),(B) of this subsection shall be com-
pleted in accordance with the NAIC Annual Statements Instructions,
Health Maintenance Organizations. The forms, reports and diskettes
identified in paragraphs (1)(A), (2)(A)-(C), (E)-(G), and (3) of this
subsection shall be completed in accordance with Annual and Quar-
terly HMO Supplement Instructions (provided by the department).
The diskettes identified in paragraph (3) of this subsection shall be
completed in accordance with the current NAIC Annual Diskette Fil-
ing Specification - Health Maintenance Organization.
(1) Reports to be filed both with the department and the
NAIC:
(A) Annual Statement (association edition, HMO with
an orange colored cover made of minimum 65lb. paper), 8 1/2 inch
by 14 inch size, to be filed on or before March 1, 1998;
(B) Management’s Discussion and Analysis, (a nar-
rative document setting forth information which enable regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998;
(C) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves
and other actuarial items; to be filed by all health maintenance
organizations), to be attached to the annual statement required by
paragraph (1)(A) of this subsection;
(2) Reports to be filed only with the department:
(A) Supplemental Compensation Exhibit (association
edition), 9 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 1998;
(B) HMO Quarterly Statement (association edition),
8 1/2 inch by 14 inch size, to be filed on or before May 15, August
15, and November 15, 1998;
(C) HMO Supplement, 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998;
(D) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;
(E) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering
of health maintenance organization or non-profit health corporation
financial statement data), to becompleted according to the instructions
provided by the department and filed with the department on or before
March 1, 1998; and
(F) Department formatted diskettes containing quar-
terly statement data (diskettes provided by the department for entering
of health maintenance organization or non-profit health corporation
financial statement data), to be completed according to the instruc-
tions provided by the department and filed with the department on or
before May 15, August 15, and November 15, 1998.
(3) Reports and diskettes to be filed only with the NAIC.
The diskettes containing computerized annual statement data must be
filed on or before March 1, 1998;
(4) In the event of a conflict between the Insurance Code,
any existing departmental rule, form, or instruction, or any specific
requirement of this subsection required in paragraphs (1)-(3), and
the NAIC manuals listed in this subsection, then and in that event,
the Insurance Code, the department’s promulgated rule, form, or
instruction, or the specific requirement of this subsection shall take
precedence and in all respects control. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the Insurance Code.
(h) Requirements for farm mutual insurers not subject to the
provisionsof subsection (d) of this section relating to requirements for
property and casualty insurers. Each farm mutual insurance company
shall file the following completed blanks and forms for the 1997
calendar year with the department only:
(1) Annual statement (Texas edition, with a tan colored
cover made of minimum 65lb. paper), 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998;
(2) Texas Overhead Assessment Form, to be filed on or
before March 1, 1998;
(3) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items), to be attached to the annual statement required
by paragraph (1) of this subsection, unless otherwise exempted.
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(i) Requirements for mutual assessment companies, mutual
aid and mutual burial associations, and exempt companies. Each
statewide mutual assessment company, local mutual aid association,
local mutual burial association, and exempt company shall file the
following completed blanks and forms for the 1997 calendar year
with the department only:
(1) Annual Statement (Texas edition, with an orange
colored cover made of minimum 65lb. paper), 8 1/2 inch by 14
inch size, to be filed on or before April 1, 1998, provided, however,
exempt companies are not required to complete lines 22, 23, 24, 25,
and 26 on page 3, the special instructions at the bottom of page 3,
and pages 4, 5, 6, and 7. All other pages are required;
(2) Texas Overhead Assessment Form, to be filed on or
before April 1, 1998;
(3) Release of Contributions Form, to be filed on or
before April 1, 1998;
(4) 3 1/2% Chamberlain Reserve Table (Reserve Valua-
tion), to be filed on or before April 1, 1998;
(5) Reserve Summary (1956 Chamberlain Table 3 1/2%),
to be filed on or before April 1, 1998;
(6) Inventory of Insurance in Force by Age of Issue or
Reserving Year, to be filed on or before April 1, 1998; and
(7) Summary of Inventory of Insurance In Force by Age
and Calculation of Net Premiums, to be filed on or before April 1,
1998.
(j) Requirements for non-profit legal service corporations.
Each non-profit legal service corporation shall file the following
completed blanks and forms for the 1997 calendar year with the
department only;
(1) Annual Statement (Texasedition, with agreen colored
cover made of minimum 65lb. paper), 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998; and
(2) Texas Overhead Assessment Form, to be filed on or
before March 1, 1998.
(k) Requirements for Mexican casualty companies. Each
Mexican casualty company doing business as authorized by a
Certificate of Authority issued under Texas Insurance Code, Article
8.24, shall complete and file the following blanks and forms for
the 1997 calendar year with the department only. All submissions
shall be printed or typed in English and all monetary values shall
be clearly designated in United States dollars. The form identified
in paragraph (1) of this subsection shall be completed in accordance
with the current NAIC Annual Statement Instructions, Property and
Casualty, except as provided by this section. An actuarial opinion is
not required. In the event of a conflict between the Insurance Code,
any currently existing departmental rule, form, or instruction, or any
specific requirement of this subsection and the NAIC manuals listed
in this subsection, then and in that event, the Insurance Code, the
department’ s promulgated rule, form, or instruction, or the specific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code. The blanks or forms are as follows:
(1) Annual Statement (association edition, with a yellow
colored cover made of minimum 65lb. paper), 9 inch by 14 inch
size, provided, however, only pages 1 - 4, 15, 17, 18, 19 and 139 are
required to be completed and filed on or before March 1, 1998;
(2) A copy of the balancesheet and the statement of profit
and loss from the Mexican financial statement (printed or typed in
English), to be filed on or before March 1, 1998;
(3) A copy of the official documents issued by the
COMISION NACIONAL DE SEGUROS Y FIANZAS approving the
current year’s annual statement, to befiled on or before June 30, 1998;
and
(4) A copy of the current license to operate in the
Republic of Mexico, to be filed on or before March 1, 1998.
(l) Other financial reports. Nothing in this section prohibits
the department from requiring any insurer or other regulated entity
from filing other financial reports with the department.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter D. Risk Based Capital and Surplus
28 TAC §7.410
The Texas Department of Insurance proposes new §7.410 con-
cerning minimum risk based capital and surplus requirements
for certain property/casualty insurers. The proposed new rule is
necessary to implement an amendment made by the 75th Leg-
islature, 1997 to Insurance Code, Article 2.20 which expanded
the scope of Article 2.20 to include property/casualty insurers
that are not required to have capital stock and are licensed to do
business in more than one state. The new rule replaces existing
§7.410 and the formula on form RBC/PC promulgated in that
section with a new property/casualty risk based capital formula.
The proposed new risk based capital formula will provide the
department with a more widely used regulatory tool to identify
the minimum amount of capital and surplus appropriate for an
insurance company to support its overall business operations
in consideration of its size and risk exposures. The department
is proposing the adoption by reference of the 1997 NAIC Risk
Based Capital Report Including Overview and Instructions for
Companies. The department has filed with the Office of the
Secretary of State, Texas Register Division, copies of the doc-
uments proposed for adoption by reference. Other copies are
available for inspection in the Financial Monitoring Activity of
the Texas Department of Insurance, William P. Hobby Jr. State
Office Building, 333 Guadalupe, Austin, Texas.
The department will consider the adoption new section 7.410
in a public hearing under Docket Number 2328, scheduled for
10:00 a.m. on January 8, 1998, in Room 100 of the William P.
Hobby State Office Building, 333 Guadalupe Street in Austin,
Texas.
Jose Montemayor, associate commissioner for the financial
program, has determined that, for the first five-year period the
new section is in effect, there will be no fiscal implications for
state or local government a result of enforcing or administering
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the section, and there will be no effect on local employment or
local economy.
Mr. Montemayor also has determined that, for each year of the
first five years the amended section will be in effect, the public
benefit resulting from enforcing the section will be the protection
of policyholders by having greater consistency in monitoring
the financial solvency of insurers. In addition, the regulatory
burden on insurers which do business in other states will be
reduced since there will be increased uniformity among states
by using the same risk based capital formula. A comparison
of the results of the existing formula to the proposed formula
indicates that the risk based capital of most insurers will be
acceptable under the proposed formula.
Mr. Montemayor also has determined that for each of the first
five years the amended section will be in effect the anticipated
economic cost to persons who must comply with the section will
be the cost of $150 for acquiring the risk based capital filing kit
and the labor cost to transfer the information in the insurer’s
records to the formula. The labor cost will vary depending
on the size of the insurer, its investments and risks assumed.
Those insurers that already file the report with other states
will incur only the cost of providing the department a copy of
the report. Assuming an insurer’s records are maintained on
a computer, the department estimates an insurer can transfer
the information from its records to the risk based formula in 8
- 16 hours. If an insurer uses software to prepare its annual
statement and that software can be linked to the risk based
capital formula, the department estimates that the information
can be transferred and the formula completed in 4 hours or
less. The department’s estimates are based on discussions
with insurer staff who are responsible for maintaining accounting
records. Based on the department’s experience, an insurer
would utilize an employee who is familiar with the accounting
records of the insurer and accounting practices in general and
who is compensated from $17-$30 an hour. On the basis of
cost per hour of labor, there is no anticipated difference in cost
of completing the formula between small and large companies.
After the completion of the formula, it should be reviewed by an
officer of the insurer responsible for the financial reports of the
insurer. The department estimates that this review should take
approximately two hours to review. In small businesses, such
officers are compensated approximately $40 an hour while such
officers at large businesses are compensated approximately
$100 an hour, based on the department’s experience; therefore,
the cost of compliance for small businesses should be less than
the cost of compliance for large businesses in reviewing the risk
based capital formula.
Comments on the proposal must be submitted in writing within
30 days after publication of the proposal in the Texas Register
to the Office of the Chief Clerk, Mail Code 113-2A, Texas
Department of Insurance, P.O. BOX 149104, Austin, Texas
78714-9104. An additional copy of the comments should be
submitted to Betty Patterson, Director of Financial Monitoring,
Mail Code 303-1A, Texas Department of Insurance, P.O. Box
149099, Austin, Texas 78714-9099.
The amendment is proposed under the Insurance Code, Arti-
cles, 2.01, 2.02, 2.20, 21.21, 1.03A and 1.10. Article 2.01, 2.02
and 2.20 provide that the commissioner may adopt rules to re-
quire an insurer to maintain capital and surplus levels in excess
of statutory levels to assure financial solvency of insurers for
the protection of insurers. Article 1.03A provides the commis-
sioner with the authorization to adopt rules and regulations for
the conduct and execution of the duties and functions by the
department only as authorized by a statute. Article 21.21, §13
authorizes the commissioner to adopt rules necessary to regu-
late trade practices in the business of insurance. Article 1.10,
§5 addresses the duties of the department when an insurers
solvency is impaired.
The proposed amendment affects Insurance Code, Articles
1.10, 1.27, 1.32, 2.01, 2.02, 2.20, 21.21 and 21.44.
§7.410. Minimum Risk-Based Capital and Surplus Requirements
for Property/Casualty Insurers.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Annual financial statement - The annual statement
(association edition) to be used by fire and casualty (property/
casualty) insurance companies, as promulgated by the NAIC and as
adopted by the commissioner under this chapter.
(2) Authorized Control Level - the number determined
under the RBC formula in accordance with the RBC instructions.
(3) Commissioner - the commissioner of insurance of the
Texas Department of Insurance.
(4) NAIC - National Association of Insurance Commis-
sioners
(5) RBC formula - NAIC risk based capital formula.
(6) RBC instructions - 1997 NAIC Risk Based Capital
Report including Overview and Instructions for Companies published
by the NAIC.
(7) Total adjusted capital - an insurer’s statutory capital
and surplus as determined in accordance with the statutory accounting
applicable to the annual financial statements required to be filed
pursuant to the Insurance Code, and such other items, if any, as the
RBC instructions provide.
(b) Scope. This section applies to all domestic, foreign,
and alien property/casualty companies subject to the provisions of
the Insurance Code, Articles 2.02, 2.20, and 21.44, excluding those
insurers that are only authorized to write mortgage guaranty insurance
in all states in which they are licensed and excluding those insurers
that write business only in this state and are not required by law to
have capital stock.
(c) Purpose. The purpose of implementing this risk-based
capital and surplus provision is to require a minimum level of capital
and surplusappropriate to theunderwriting, financial, investment risks
and other business and relevant risks assumed by an insurer.
(d) Adoption of RBC formula by reference and filing
requirements. The commissioner adopts by reference the 1997 NAIC
Property and Casualty Risk-Based Capital Report including Overview
and Instructions for companies which includes the RBC formula and
the required diskettes. All companies subject to this section are
required to file the diskettes with the NAIC in accordance with and
by the due date specified in the RBC instructions.
(e) In theevent of a conflict between the Insurance Code, any
currently existing rule of the department or any specific requirement
of this section, and the RBC formula and/or the RBC instructions,
the Insurance Code, rule or specific requirement of this section shall
take precedence and in all respects control. It is the express intent
of this section that the adoption by reference of the RBC instructions
22 TexReg 12672 December 26, 1997 Texas Register
not repeal or modify or amend any rule of the department or the
Insurance Code.
(f) Actions of commissioner. The commissioner may take
the following actions against an insurer who fails to maintain, at a
minimum, 70% of authorized control level ascalculated in accordance
with the RBC instructions:
(1) order the insurer to cease writing new business;
(2) place the insurer in supervision or conservation;
(3) determine the insurer to be in hazardous financial
condition as provided by the Insurance Code, Article 1.32, and § 8.3
of this title (relating to Hazardous Conditions);
(4) determine the insurer to be impaired as provided by
the Insurance Code, Article 1.10, § 5; or
(5) apply any other sanctions provided by the Insurance
Code or Title 28 of the Texas Administrative Code.
(g) Prohibition on Announcements. Except as otherwise
required under the provisions of this rule, the making, publishing,
disseminating, circulating or placing before the public, or causing,
directly or indirectly to be made, published, disseminated, circulated
or placed before the public, in a newspaper, magazine or other
publication, or in the form of a notice, circular, pamphlet, letter or
poster, or over any radio or television station, or in any other way, an
advertisement, announcement or statement containing an assertion,
representation or statement with regard to any component derived in
the calculation, by any insurer, agent, broker or the person engaged
in any manner in the insurance business would be misleading and is,
therefore, prohibited.
(h) Prohibition on use in Ratemaking. The RBC instructions
and any related filing are intended solely for use by the commissioner
in monitoring the solvency of property/casualty insurers subject to
this section and in taking needed for possible corrective action with
respect to insurers and shall not be used by the commissioner for
ratemaking nor considered or introduced as evidence in any rate
proceeding nor used by the commissioner to calculate or derive any
elements of an appropriate premium level or rate of return for any
line of insurance which an insurer or any affiliate is authorized to
write.
(i) Limitations. In no event shall the requirements of this
section reduce the amount of capital and surplus otherwise required
by provisions of the Insurance Code or Texas Administrative Code,
or by authority of the commissioner.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 21. Trade Practices
Subchapter D. Statistical Agents
28 TAC §21.301
The Texas Department of Insurance proposes new section
21.301, concerning the performance of designated statistical
agents of the Texas Department of Insurance, pursuant to
the TEX. INS. CODE ANN., art. 21.69. The proposed new
section provides that the statistical agents designated by the
commissioner must meet certain agreed upon performance
standards while serving as designated statistical agent to
collect certain data on his behalf. The proposed section
also provides that the commissioner may impose sanctions
against the designated statistical agents as authorized by the
TEX. INS. CODE ANN, arts. 1.10 and 1.10E if they fail to
meet the agreed upon performance standards. In addition,
the proposed section sets out the factors the commissioner
shall consider in setting an administrative monetary penalty
against a designated statistical agent, if he determines that an
administrative monetary penalty is appropriate.
C. H. Mah, associate commissioner for the Technical Analysis
Division, has determined that for each year of the first five years
the proposed new section will be in effect, there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section. There will be no detrimental effect
on local employment or the local economy as a result of the
proposal.
Mr. Mah has also determined that for each year of the first five
years the section as proposed will be in effect, the public benefit
anticipated as a result of the adoption of this section will be the
efficient and timely collection of data for the department. The
cost of compliance for persons who are required to comply with
this section for the first year of the first five years the section
will be in effect will be those costs associated with reviewing
and possibly refining existing standards of performance to
develop standards mutually agreeable to the department and
the statistical agent. The actual cost for each statistical agent
will vary depending on the amount of time each agent devotes to
this process. Based on the department’s experience in working
with statistical agents, the review should require no more than
forty hours of employee time at the rate of an estimated twenty
to fifty dollars per hour to refine current standards to be mutually
agreeable. The costs to an agent that is a small business
would be the same as those mentioned above and would be
the same as for a large business with regard to reviewing
existing standards, with the actual employee time and other
costs determined by each individual agent. There should be
no other costs for compliance in the remaining four years.
Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Caroline Scott, Chief Clerk, Texas Department of Insurance,
P. O. Box 149104, MC #113-2A, Austin, Texas, 78714-9104.
An additional copy of the comment must be submitted to C.
H. Mah, Associate Commissioner, Technical Analysis Division,
Texas Department of Insurance, P. O. Box 149104, MC #105-
5G, Austin, Texas, 78714-9104. Any request for a public hearing
on this proposal should be submitted separately to the Office of
the Chief Clerk.
The new section is proposed pursuant to the TEX. INS. CODE
ANN. arts. 21.69, and 1.03A, and the TEX. GOV’T CODE
ANN. §2001.004 et seq. Article 21.69 (a) authorizes the com-
missioner to designate or contract with qualified organizations
to serve as statistical agents to gather data relevant for regu-
latory purposes or as otherwise provided in the Texas Insur-
ance Code. Article 21.69 (g) authorizes the commissioner to
adopt rules necessary to accomplish the purposes of that ar-
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ticle. Article 1.03A provides that the commissioner may adopt
rules and regulations to execute the duties and functions of the
department as authorized by statute. TEX. GOV’T CODE ANN.
§§2001.004 et seq. authorizes and requires each state agency
to adopt rules of practice setting forth the nature and require-
ment of available procedures and prescribes the procedures for
adoption of rules by a state administrative agency.
The following statutes are affected by this proposal: Insurance
Code, Articles. 21.69, 1.10, 1.10E.
§21.301. Performance Standards for Designated Statistical Agents
(a) Definitions. The following words and terms when used
in this section shall have the following meanings unless the context
clearly indicates otherwise.
Agreed upon standards of performance - a set of standards of
performance for each statistical agent which is negotiated and agreed
upon by the statistical agent affected and the department. For
statistical agents already designated as of the effective date of this
section, the standards of performance must be agreed upon within
eight months of the effective date of this section. For statistical
agents designated after the effective date of this section, the standards
of performance must be agreed upon prior to the effective date of the
statistical agent’s designation.
Commissioner - Commissioner of Insurance of the State of Texas.
Department - Texas Department of Insurance.
Designated statistical agent - An organization duly designated by
or contracted with the commissioner to gather insurance data from
insurers according to a statistical plan.
Statistical plan - A document promulgated by the commissioner that
specifies the information to be reported, the insurers who must report
the information, and the procedures and format for the information
to be reported to the designated statistical agent.
(b) Each designated statistical agent shall comply with the
agreed upon standards of performance.
(c) If, after notice and the opportunity for a hearing, the
commissioner determines that a designated statistical agent has failed
to comply with the agreed upon standards of performance, the
commissioner may impose sanctions against the designated statistical
agent under the TEX. INS. CODE ANN. art. 1.10 §7, including but
not limited to an administrative monetary penalty under TEX. INS.
CODE ANN. art. 1.10E.
(d) In determining the amount of the administrative monetary
penalty, the commissioner shall consider the factors described in this
subsection.
(1) The seriousness of the noncompliance, including the
nature, circumstances, extent, and gravity of the noncompliance.
(2) The hazard or potential hazard to the health safety,
or economic welfare of the public created by the noncompliance.
(3) The economic harm to the public’s interests or
confidences caused by the noncompliance.
(4) The history of previous noncompliance with perfor-
mance standards by the designated statistical agent.
(5) The amount necessary to deter future noncompliance.
(6) The designated statistical agent’s efforts to correct the
noncompliance.
(7) Whether the designated statistical agent intentionally
or unintentionally failed to comply with the agreed upon standards
of performance.
(8) Any other consideration that the commissioner may
deem appropriate.
(e) The amount of the administrative monetary penalty may
not exceed $25,000 for each act of noncompliance.
(f) The department reserves the right to assert any and all
other rights it may have against the statistical agents or other related
parties, including its right to terminate the designation of a statistical
agent, if appropriate.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 7. Memoranda of Understanding
30 TAC §7.117
The Texas Natural Resource Conservation Commission
(TNRCC) proposes new §7.117, concerning a Memorandum of
Understanding (MOU) between the TNRCC and the Railroad
Commission of Texas (RRC).
EXPLANATION OF PROPOSED RULES. The proposed MOU
update redefines and clarifies jurisdiction between the TNRCC
and the RRC with regard to oil, gas, and related wastes. The
oil, gas, and related waste MOU was last updated in December
1987. Since that time, several statutory changes in jurisdic-
tion and agency reorganizations have taken place that require
the MOU to be updated. For instance, jurisdiction over "haz-
ardous wastes" from natural gas and natural gas liquids pro-
cessing plants, pressure maintenance plants, and repressur-
ization plants is to be transferred to the RRC, after that agency
receives Resource Conservation and Recovery Act (RCRA)
authorization from the U.S. Environmental Protection Agency
(EPA) (Texas Health and Safety Code, §361.003(34)). The
TNRCC was given jurisdiction over the disposal of radioactive
waste (Texas Health and Safety Code, §401.412) and munici-
pal wastes (Texas Health and Safety Code, §361.011); and the
RRC was given jurisdiction over oil and gas naturally occurring
radioactive material (NORM) waste (Texas Health and Safety
Code, §401.415). The MOU is also being updated to resolve
several operational interface problems between the agencies in
regulating oil and gas wastes.
The old MOU in 30 TAC Chapter 335, §335.28(3) is concurrently
proposed to be removed by amendment and is being replaced
with adoption by reference of an updated version in 30 TAC
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Chapter 7 (this chapter will contain all TNRCC memoranda of
understanding or cross references to them).
Significant MOU changes include the following:
The RRC will have jurisdiction over hazardous waste from
natural gas and natural gas liquids processing plants, pressure
maintenance plants, and repressurizing plants, after receiving
EPA RCRA delegation.
TNRCC has jurisdiction over NORM waste, except RRC NORM
waste.
Equipment storage and minor maintenance facilities for support
of an oil and gas operator’s own activities are clarified as under
RRC jurisdiction.
The RRC has jurisdiction over wastes generated by oil and gas
waste haulers.
Stormwater runoff from terminal facilities where both crude oil
and refined product are stored is under TNRCC jurisdiction.
RRC petroleum substance contaminated soils can be treated at
TNRCC’s petroleum contaminated soil treatment facilities.
RRC wastes can be disposed of at TNRCC facilities under
simplified procedures.
Select nonhazardous TNRCC wastes that are similar to oil and
gas wastes can go to RRC facilities.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
the section as proposed is in effect, there are no significant
fiscal implications for state or local governments as a result of
enforcement or administration of the section. There are no an-
ticipated additional administrative costs to the state agencies
involved.
PUBLIC BENEFIT. Mr. Minick also has determined that for
the first five years the section as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the section will be clearer definition of the
division of jurisdictions between the RRC and the TNRCC
and easier procedures for disposal or treatment of wastes at
a facility under the jurisdiction of another agency. There are
no significant increased costs to persons, including any small
business, required to comply with the section as proposed.
DRAFT REGULATORY IMPACT ANALYSIS. The commission
has reviewed the proposed rulemaking in light of the regulatory
analysis requirements of Texas Government Code, §2001.0225,
and has determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the act, and it does
not meet any of the four applicability requirements listed in
§2001.0225(a).
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a takings impact assessment for these rules under Texas
Government Code, §2007.043. The following is a summary of
that assessment. The specific purpose of the rule is to propose
for adoption by reference an update to the Memorandum of Un-
derstanding (MOU) between the TNRCC and the RRC with re-
gard to oil, gas, and related wastes, and replace the old version
of the MOU in §335.28(3). The new rule section substantially
advances the stated purpose by redefining and clarifying the
jurisdiction between the TNRCC and the RRC with regard to
oil, gas, and related wastes. The rule has no effect on private
real property because it does not propose any substantive pro-
visions impacting private real property.
COASTAL MANAGEMENT PROGRAM. The executive director
has reviewed the proposed rulemaking and found that the rule
is neither identified in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, relating to Actions and Rules Subject to
the Coastal Management Program, nor will it affect any action/
authorization identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11. Therefore, the proposed rule is
not subject to the Coastal Management Program.
SUBMITTAL OF COMMENTS. Written comments on the pro-
posal may be mailed to Bettie Bell, Texas Natural Resource
Conservation Commission, Office of Policy and Regulatory De-
velopment, Texas Register Team, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-4808. All com-
ments must be received by 5:00 p.m., January 30, 1998, and
should reference Rule Log No. 95010-335-WS. For further in-
formation, please contact Hygie Reynolds, Waste Policy and
Regulations Division, (512) 239-6825. The TNRCC and the
RRC plan to review and respond to comments jointly.
STATUTORY AUTHORITY. These amendments are proposed
under the Texas Water Code, §5.104, and Texas Health
and Safety Code, §§361.016 and 401.069, which require
the TNRCC to adopt by rule any MOU or a revision to an
MOU. These amendments are also proposed under the Texas
Water Code, §§5.103, 5.105, 26.011, and 27.019, which
provide the commission with authority to adopt any rules
necessary to carry out its powers, duties, and policies and to
protect water quality in the state; and the Texas Solid Waste
Disposal Act, Texas Health and Safety Code, §§361.011,
361.015, 361.017, 361.024, and 401.412, which provide the
commission with authority to regulate industrial solid wastes,
municipal hazardous and nonhazardous wastes, and disposal
of radioactive substances, and to adopt and promulgate rules
consistent with the general intent and purposes of the Act.
These amendments are also proposed under the Texas Natural
Resources Code, §§91.101 and 91.602, which provide the
Railroad Commission of Texas with the authority to adopt rules
regulating nonhazardous and hazardous oil and gas wastes.
The proposed amendment implements the waste jurisdictions
delineated in the Texas Water Code, the Texas Health and
Safety Code, and the Texas Natural Resources Code.
§7.117. Memorandum of Understanding between the Railroad
Commission of Texas and the Texas Natural Resource Conservation
Commission.
The Memorandum of Understanding between the Railroad Commis-
sion of Texas and the Texas Natural Resource Conservation Commis-
sion, concerning cooperation and the division of jurisdiction between
the agencies regarding wastes that result from, or are related to, ac-
tivities associated with the exploration, development, and production
of oil, gas, or geothermal resources, and the refining of oil, is adopted
by reference as adopted in Texas Railroad Commission rule 16 TAC
§3.30 (relating to Memorandum of Understanding between the Rail-
road Commission of Texas (RRC) and the Texas Natural Resource
Conservation Commission (TNRCC)).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716698
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Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 239–6087
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Chapter 309. Domestic Wastewater Effluent Lim-
itation and Plant Siting
The Texas Natural Resource Conservation Commission
(commission) proposes amendments to §§309.1-309.4 and
§§309.10-309.14, concerning effluent quality limitations for
treated domestic sewage, and minimum standards for the
location of domestic wastewater treatment facilities.
The proposed changes amend and update requirements relat-
ing to effluent limitations and facility location standards. The
proposed changes will ease the administrative burden on the
commission as well as provide added flexibility to those reg-
ulated by the rules by clarifying allowances for case-by-case
reviews of modifications, allowing the use of smaller disinfec-
tion basins under certain conditions, and simplifying the meth-
ods used to meet the buffer zone requirements for the siting
of wastewater treatment facilities to abate nuisance conditions.
The proposed changes to the distance requirements from wa-
ter wells and other sources of drinking water conform with other
agency rules contained in Chapter 290 of this title (relating to
Water Hygiene).
The purpose of the amendments is to also update the rules
to meet current commission permitting practices and make
corrections to domestic effluent limitations. Additionally, the
amendments are intended to clarify the location requirements
for wastewater treatment plants, including buffer zone require-
ments to abate nuisance conditions. The amendments will also
update the rules to meet technology advancements and current
engineering industry practices. The amendments are also in-
tended to allow for performance based compliance. The amend-
ments should reduce the need for the number of variances re-
quested from permittees since modifications that in the past
initiated requests for variances will now be more clearly defined
in the rule.
The existing language in Subchapter A establishes the minimum
effluent sets that must be used in permitting. Often, "natural"
systems such as aerated lagoons, stabilization ponds, faculta-
tive ponds or constructed wetlands cannot meet the pH or total
suspended solids criteria because of their operational nature.
The proposed changes to §309.1 and §309.2, relating to Efflu-
ent Sets, allow the agency to consider flexible, alternative crite-
ria when evaluating certain existing, natural systems that cannot
meet pH or total suspended solids criteria. Several existing facil-
ities, obtaining approvals through variances, use a chlorination
system that does not meet the sizing criteria set out in the exist-
ing rule. The proposed changes to §309.3 would provide these
facilities with an alternative, performance-based criteria to en-
sure disinfection of the wastewater effluent necessary to meet
applicable water quality standards. In addition, a rule revision in
1990 inadvertently lowered the effluent criteria for wastewater ir-
rigated on publicly-accessible land, causing confusion between
the regulated public and commission regional inspectors. The
proposed changes to §309.4 correct the requirements for dis-
posal of treated effluent by irrigation at publicly accessible sites.
Subchapter B sets the siting criteria for wastewater treatment
plants. Revisions to §309.12 are needed to simplify the
requirements for compliance with the agency’s ground water
protection efforts. Nearly 40% of all amendments submitted
for domestic wastewater treatment facilities are the result of
existing requirements for the buffer zones. The proposed
changes to §309.13, Unsuitable Site Characteristics, clarify the
prohibition of using wetlands for wastewater treatment, correlate
the distance requirements from water wells and other sources
of drinking water with other agency rules, and allow the use
of public easements to meet the buffer zone requirements for
wastewater treatment facilities without requiring an amendment
to a permit. Finally, this rule change will correct typographical
errors, clarify the effective date of the location standards, and
add definitions to clarify the meaning of certain terms used in
the rule.
EXPLANATION OF PROPOSED RULE
Proposed changes to §309.1, relating to Scope and Applica-
bility, clarify that the rule is applicable to stabilization ponds
and other natural systems such as aerated lagoons followed by
stabilization ponds, facultative ponds, stabilization ponds, and
constructed wetlands.
Proposed changes to §309.2, relating to Rationale for Effluent
Sets, allow for and clarify case-by-case reviews of modifications
made to certain existing natural systems which cannot meet pH
or total suspended solids criteria.
Proposed changes to §309.3, relating to Application of Effluent
Sets, allow for the use of smaller disinfection basins for certain
existing facilities and updates the nomenclature to that currently
used by the agency.
Proposed changes to §309.4, relating to Effluent Limitations
for Domestic Wastewater Treatment Plants, clarify the require-
ments for disposal of treated effluent by irrigation at publicly
accessible sites.
Proposed changes to §309.10, relating to Purpose, Scope and
Applicability, clarify the effective date of the location standards
as previously adopted.
Proposed changes to §309.11, relating to Definitions, add
definitions to clarify the meaning of certain terms used in the
rule.
Proposed changes to §309.12, Site Selection to Protect
Groundwater or Surface Water, simplify the use of the term
"Active geologic processes."
Proposed changes to §309.13, Unsuitable Site Characteristics,
clarify the prohibition of using wetlands for wastewater treat-
ment, correlate the distance requirements from water wells and
other sources of drinking water with other agency rules, and
allow the use of public easements to meet the buffer zone re-
quirements for wastewater treatment facilities without requiring
an amendment to a permit.
Proposed changes to §309.14, Prohibition of Permit Issuance,
clarify the subsection’s prohibition of permit issuance for a
facility not in compliance with §309.13.
FISCAL NOTE
Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five years these sections as
proposed are in effect, there will be fiscal implications as a result
of enforcement and administration of the sections. There are no
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significant implications anticipated for state government. Local
governments affected by the provisions could realize potential
cost savings as a result of adoption of the proposed changes.
The cost savings for local governments will result from the
avoidance of enforcement actions due to reduced nuisance
complaints that are anticipated to result from the proposed
buffer zone requirements.
PUBLIC BENEFIT
Mr. Minick has also determined that for the first five years these
sections as proposed are in effect the public benefit anticipated
as a result of enforcement of and compliance with these sec-
tions will be the clarification of existing requirements relating to
effluent limitations and location standards for wastewater facili-
ties, the reduction of monitoring requirements for certain types
of wastewater facilities, and more cost effective regulation of
wastewater discharges. There are no economic costs antici-
pated for any person, including any small business, required to
comply with the sections as proposed.
REGULATORY IMPACT ANALYSIS
The Commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirement of Texas Government
Code §2001.0225 and has determined that the rulemaking
is not subject to §2001.0225 because it does not meet the
definition of a "major environmental rule" as defined in the act,
and it does not meet any of the four applicability requirements
listed in §2001.0225(a).
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that Assessment.
The specific purpose of the proposed rule is to ease the burden
on the commission and those regulated by rule in establishing
effluent limits and buffer zone requirements. Promulgation and
enforcement of these proposed amendments will not affect
private real property which is the subject of the rules.
PUBLIC HEARING
A public hearing on the proposal will be held January 12,
1997 at 10:00 a.m. in Room 2210 of the commission Building
F, located at 12100 Park 35 Circle, Austin. The hearing is
structured to receive oral or written comments by interested
persons. Individuals may present oral statements, when called
upon, in the order of registration. Open discussion within
the audience will not occur during the hearing; however, a
commission staff member will be available to discuss the
proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.
SUBMITTAL OF COMMENTS
Written comments on the proposal should refer to Rule Log
No. 96107-309-WT and may be submitted to Lutrecia Oshoko,
Texas Natural Resource Conservation Commission, Office of
Policy and Regulatory Development, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 239-4640. Comments may
be faxed to (512) 239-5687, but must be followed up with the
submission and receipt of the written comments within three
working days of when they were faxed. Written comments
must be received by 5:00 p.m., January 26, 1998. For further
information concerning this proposal, please contact Randall
B. Wilburn, Texas Natural Resource Conservation Commission,
Water Quality Division, (512) 239-5768.
COASTAL MANAGEMENT PLAN
The executive director has reviewed the proposed rulemaking
and found that the rule is neither identified in Coastal Co-
ordination Act Implementation Rules, 31 TAC §505.11, relat-
ing to Actions and Rules Subject to the Coastal Management
Program (CMP), nor will affect any action/authorization identi-
fied in Coastal Coordination Act Implementation Rules, 31 TAC
§505.11. Therefore, the proposed rule is not subject to the
CMP.




These amendments are proposed under the Texas Water Code,
§5.102, which provides the commission with the authority to
carry out duties and general powers of the commission under its
jurisdictional authority as provided by Texas Water Code §5.103.
These amendments are also proposed under the Texas Water
Quality Control Act which gives the commission the authority
to adopt rules for the approval of disposal system plans under
§26.034 of the Texas Water Code as well as the authority to set
standards to prevent the discharge of waste that is injurious to
the publich health under §26.041 of the Texas Water Code.
There are no other codes or statutes that will be affected by this
proposal.
§309.1. Scope and Applicability.
(a) The purpose of these sections is to promulgate a set of
effluent quality limitations for treated domestic sewage which will
be required of permittees as appropriate to maintain water quality in
accordance with the commission’s surface water quality standards.
Any incorporation of federal regulations into this chapter shall apply
only to disposal of domestic sewage.
(b) Secondary treatment, with exceptions applicable to
certain stabilization [oxidation] pond systems and other natural
systems , is defined as aminimum reduction of pollutants to meet
the following quality:
Figure 1: 30 TAC §309.1 (b)
(c) Effective April 1988, all permits containing an ammonia-
nitrogen effluent limit are hereby modified to change BOD
5
to
carbonaceous biochemical oxygen demand (CBOD
5
).
(d) Effective January 1, 1988, any permit containing a BOD
5
effluent limitation may be monitored and reported as CBOD
5
as long
as nitrogen is monitored and reported as ammonia-nitrogen at the
same sampling frequency. If the permit authorizes a discharge to
land or an evaporation pond only, ammonia-nitrogen monitoring and
reporting are not required to change to CBOD
5
.
(e) The State of Texas has established a state water quality
management program and a continuing planning process which sets
forth the strategy and procedures for accomplishing the management
program’s objectives. Essential elements of the program include
updates of basin plans,total maximum daily loads, and wasteload
evaluations by basin segments. In order to achieve compliance
with water quality standards within certain segments, more stringent
effluent quality limitations other than basic secondary treatment may
be required to protect water quality.
§309.2. Rationale for Effluent Sets.
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(a) The effluent sets in §309.4 of this title (relating to Table 1,
Effluent Limitations for Domestic Wastewater Treatment Plants) are
intended to represent standard levels of treatment normally required
for domestic wastewater treatment plants.
(b) Modifications to the uniform sets of effluent criteria listed
in §309.4 of this title [(relating to Table 1, Effluent Limitations for
Domestic Treatment Plants)] may be considered by the commission
when effluent limits more stringent than secondary treatment are
required in order to maintain desired water quality levels.
(c) On a case-by-case basis, modifications to the uniform
effluent criteria listed in §309.4 of this title may be considered by
the commission for certain existing, natural systems which cannot
consistently meet pH or total suspended solids criteria due to the
inherent variability of a particular system. Modifications to the
criteria may be allowed for a natural system designed for treatment
or polishing with a discharge directly into surface waters. Natural
systems include, but are not necessarily limited to, aerated lagoons
followed by stabilization ponds, facultative ponds, stabilization ponds,
and constructed wetlands. For the purpose of this chapter, playa lakes
are not considered natural systems. The commission will consider the
following factors in approving a modification to the criteria:
(1) Any modification shall not allow a discharge which
would cause a violation of the commission’ s surface water quality
standards or any applicable total maximum daily loads (TMDLs) or
wasteload evaluation.
(2) A proposal for a modification must be supported by
an engineering report, prepared and sealed by a qualified professional
engineer representing the permit applicant, which justifies the request
for modification with specific information relating to the proposed de-
sign and that design’ s inherent limitations. For considering a request
for modification of an existing system that cannot achieve permit-
ted pH or TSS limitations, the engineering report must also docu-
ment past efforts of design modification, operation, and maintenance,
and include data showing for the past three years, influent and efflu-
ent hydraulic and organic loadings and the resultant effluent quality
achieved.
(3) The commission may set narrative effluent limitations
and effluent monitoring requirementsas an alternative to aspecific nu-
merical effluent limitation when a specific numeric effluent limitation
cannot be met because of, but not limited to, seasonal or operational
factors. These narrative requirements shall ensure that necessary op-
erational and maintenance actions are consistently carried out by the
permittee to meet applicable water quality standards.. The commis-
sion may request resumption of the original numerical limitations at
the expiration of the permit based on a review of the discharge efflu-
ent data.
(4) The commission may suspend setting a specific
numerical effluent limitation for a temporary period of time not
to exceed the remainder of the permit term, pending a review of
the actual performance of a natural system’s design as long as
the facility meets paragraph (1) of this subsection. During any
temporary suspension, the permittee must document that the system is
operated and maintained for optimal performance in accordance with
an operation and maintenance manual prepared in accordance with
Chapter 317 of this title (relating to Design Criteria for Sewerage
Systems) and is meeting water quality standards. After review of
performance data and related information submitted by the permittee
in a permit application, at time of permit renewal or amendment,
or when submitted at the request of the executive director, the
commission may set specific numerical effluent limitations consistent
with the criteria of this subchapter and the performance documented
for the particular system.
§309.3. Application of Effluent Sets.
(a) Discharges into effluent limited segments.
(1) All discharges into effluent limited segments shall,
at a minimum, achieve secondary treatment. An effluent limited
segment is any segment which is presently meeting or will meet
applicable water quality criteria following incorporation of secondary
treatment for domestic sewage treatment plants and/or best practicable
treatment for industries.
(2) New or increased discharges into effluent limited
segments shall achieve that level of treatment deemed necessary by
the commission, based on the assimilative capacity and uses of the
receiving stream.
(b) Discharges into water quality limited segments.
(1) All discharges into water quality limited segments for
which evaluations have been devel- oped shall, at a minimum, achieve
the treatment level specified in the recommendations of the wasteload
evaluation for that discharge. [In the event that analyses indicate that
different treatment levels are required due to changed conditions or
other factors, the commission may consider alternate treatment levels
on a case-by-case basis.] A water quality limited segment is a surface
water segment classified by the commission as water quality limited
where conventional treatment of waste discharged to the segment is
not stringent enough for the segment to meet applicable water quality
standards; monitoring data have shown significant violations of water
quality standards; advanced waste treatment for point sources is
required to protect existing exceptional water quality; or the segment
is a domestic water supply reservoir used to supply drinking water .
(2) Discharges into water quality limited segments for
which wasteload evaluations or total maximum daily loads have not
been developed [performed] shall, at a minimum, achieve secondary
treatmentas provided by §309.1 of this title (relating to Scope and
Applicability).
(c) Discharges into certain reservoirs. Any discharge made
within five miles upstream of a reservoir or lake which is subject to
onsite/private sewage facility regulation adopted pursuant to Chapter
26 of the Texas Water Code or Article 4477-7e of the Texas Revised
Civil Statutes [ Texas Solid Waste Disposal Act, Article 4477-7e], or
which may be used as a source for public drinking water supply shall
achieve, at a minimum, Effluent Set 2 in §309.4 of this title (relating
to Table 1, Effluent Limitations for Domestic Wastewater Treatment
Plants). Five miles shall be measured in stream miles from the normal
conservation pool elevation. The commission may grant exceptions
to this requirement where it can be demonstrated that the exception
would not adversely impact water quality.
(d) Discharges from stabilization [oxidation ] ponds. Efflu-
ent Set 3 shall apply to stabilization [ oxidation] pond facilities in
which stabilization [ oxidation] ponds are the primary process used
for secondary treatment and in which the ponds have been designed
and constructed in accordance with applicable design criteria. Efflu-
ent Set 3 is considered equivalent to secondary treatment for stabi-
lization [oxidation] pond systems.
(e) Discharge to an evaporation pond. Effluent discharged
to evaporation ponds must receive, at a minimum, primary treatment,
be within the pH limits of 6.0-9.0 standard units and have a quality
of 100 mg/l BOD
5
or less on a grab sample. For the purpose of
this subsection, primary treatment means solids separation which is
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typically accomplished by primary clarifiers, Imhoff tanks, facultative
lagoons, septic tanks, and other such units.
(f) Land disposal of treated effluent. The commission
may authorize land disposal of treated effluent when the applicant
demonstrates that the quality of ground [groundwaters] or surface
waters in the state will not be adversely affected. Each project must
be consistent with laws relating to water rights. The primary purpose
of such a project must be to dispose of treated effluent and/or to
further enhance the quality of effluent prior to discharge.
(1) When irrigation systems ultimately dispose of effluent
on land to which the public has access, Effluent Set 6, at a minimum,
shall apply. The pH shall be within the limits of 6.0-9.0 standard units
unless a specific variance is provided in the permit based upon site-
specific conditions. When lands to which the public does not have
access are to be used for ultimate disposal of effluent, the effluent
must, at a minimum, receive primary treatment. Effluent Set 7 shall
apply and the pH shall be within the limits of 6.0-9.0 standard units
unless a specific variance is provided in the permit based upon site-
specific conditions. For irrigation systems, primary treatment is the
same as described in subsection (e) of this section. Effluent may be
used for irrigation only when consistent with Subchapters B and C
of this chapter (relating to Location Standards and Land Disposal of
Sewage Effluent).
(2) When overland flow systems are utilized for effluent
treatment, the public shall not have access to the treatment area.
Primary treated effluent meeting Effluent Set 8, within the pH limits
of 6.0-9.0 standard units may be used consistent with environmental
safeguards and protection of ground and surface waters. For overland
flow systems, primary treatment is the same as described in subsection
(e) of this section. At a minimum, Effluent Set 1 shall apply to
discharges from overland flow facilities except where more stringent
treatment levels are required to meet water quality standards.
(3) When evapotranspiration beds,low pressure dosing,
drip irrigation, or similar soil absorption [and subsurface drain
fields are utilized for land disposal] systems are utilized for on-
site land disposal , the effluent shall, at a minimum, receive
primary treatment and meet Effluent Set 9. Use of these on-site
systems [evapotranspiration beds and subsurface drain fields] shall
be consistent with environmental safeguards and the protection of
ground and surface waters. Primary [For evapotranspiration beds and
subsurface drain fields, primary] treatment is the same as described
in subsection (e) of this section.
(g) Disinfection.
(1) Except as provided in this subsection, disinfection in
a manner conducive to the protection of both public health and aquatic
life shall be achieved on all domestic wastewater [wastewaters ]
which discharges [discharge] into waters in the state. Any appropriate
process may be considered and approved on a case-by-case basis.
(2) Where chlorination is utilized, any combination of
detention time and chlorine residual where the product of chlorine
(Cl
2
mg/l) X Time (T minutes) equals or exceeds 20 is satisfactory
provided that the minimum detention time is at least 20 minutes and
the minimum residual is at least 0.5 mg/l. The maximum chlorine
residual in any discharge shall in no event be greater than four mg/l
per grab sample, or that necessary to protect aquatic life. Where an
existing system, constructed prior to October 8, 1990, has a detention
time of less than 20 minutes at peak flow, the waste discharge permit
will be amended at renewal by the commission to require limits for
both chlorine residual and fecal coliform.
(3) On a case-by-case basis, the commission will allow
chlorination or disinfection alternatives to the specific criteria of
time and detention described in paragraph (2) of this subsection
that achieve equivalent water quality protection. These alternatives
will be considered and their performance standards determined based
upon supporting data submitted in an engineering report, prepared
and sealed by a registered, professional engineer. The report should
include supporting data, performance data, or field tracer studies,
as appropriate. The commission will establish effluent limitations
as necessary to verify disinfection is adequate, including chlorine
residual testing, other chemical testing, and/or fecal coliform testing.
[(3) Except as provided herein, disinfection of domestic
wastewaters which are discharged by means of land disposal or
evaporation pond shall be reviewed on a case-by-case basis to
determine the need for disinfection. All effluent discharged to land
to which the public has access must be disinfected and if the effluent
is to be transferred to a holding pond or tank, the effluent shall be
rechlorinated to a trace chlorine residual at the point of irrigation
application.]
(4) Except as provided herein, disinfection of domestic
wastewater which is discharged by means of land disposal or
evaporation pond shall be reviewed on a case-by-case basis to
determine the need for disinfection. All effluent discharged to land
to which the public has access must be disinfected and if the effluent
is to be transferred to a holding pond or tank, the effluent shall be
rechlorinated to a trace chlorine residual at the point of irrigation
application.
(5) [4] Unless otherwise specified in a permit, chemical
disinfection is not required for stabilization [oxidation] ponds when
the total retention time in thefree-water-surface ponds [wastewater
reatment system] (based on design flow) is at least 21 days.
(h) More stringent requirements. The commission may
impose more stringent requirements in permits than those specified
in subsections (a)-(g) of this section, on a case-by-case basis, where
appropriate to maintain desired water quality levels.
§309.4. Table 1, Effluent Limitations for Domestic Wastewater Treat-
ment Plants.
This table contains the sets of effluent criteria for waste discharge
permits.
Figure 1: 30 TAC §309.4.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Nautral Resource Conservation Commission
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For further information, please call: (512) 239–4640
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Subchapter B. Location Standards
30 TAC §§309.10–309.14
These amendments are proposed under the Texas Water Code,
§5.102, which provides the commission with general powers
to carry out duties under the Texas Water Code and §26.034,
which provides the commission with the authority to adopt rules
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for the approval of disposal system plans. There are no other
codes or statutes that will be affected by this proposal.
§309.10. Purpose, Scope and Applicability.
(a) This chapter establishes minimum standards for the
location of domestic wastewater treatment facilities. These standards
are to be applied in the evaluation of an application for a permit to
treat and dispose of domesticwastewater [wastewaters and sludges]
and for obtaining approval of construction plans and specifications.
This chapter applies to domestic wastewater permit applications and
construction plans and specifications filed on or after October 8, 1990
[the effective date of the new rules], for new facilities and existing
units which undergo substantial change for the continued purpose of
domestic wastewater treatment [and/or sludge disposal].
(b) The purpose of this chapter is to condition issuance of
a permit and/or approval of construction plans and specifications
for new domestic wastewater treatment facilities or the substantial
change of an existing unit on selection of a site that minimizes
possible contamination of ground and surface waters; to define the
characteristics that make an area unsuitable or inappropriate for a
wastewater treatment facility; to minimize the possibility of exposing
the public to nuisance conditions; and to prohibit issuance of a permit
for a facility to be located in an area determined to be unsuitable
or inappropriate, unless the design, construction, and operational
features of the facility will mitigate the unsuitable site characteristics.
§ 309.11. Definitions.
The following words and terms when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Active geologic processes —Any natural process which alters the
surface and/or subsurface of the earth, including, but not limited to,
erosion (including shoreline erosion along the coast), submergence,
subsidence, faulting, karst formation, flooding in alluvial flood wash
zones, meandering river bank cutting, and earthquakes.
Aquifer - A geologic formation, group of formations, or part of a
formation capable of yielding a significant amount of groundwater to
wells or springs. Portions of formations, such as clay beds, which
are not capable of yielding a significant amount of groundwater to
wells or springs are not aquifers.
Erosion - The group of natural processes, including weathering,
deterioration, detachment, dissolution, abrasion, corrosion, wearing
away, and transportation, by which earthen or rock material is
removed from any part of the earth’s surface.
Existing facility - Any facility used for the storage, processing, or
disposal of domestic wastewater [and/or sludges] and which has
obtained approval of construction plans and specifications as of March
1, 1990.
New facility - Any domestic wastewater treatment facility which is
not an existing facility.
Nuisance odor prevention - The reduction, treatment, and dispersal
of potential odor conditions that interfere with another’s use and
enjoyment of property that are caused by or generated from a
wastewater treatment plant unit,which conditions cannot be prevented
by normal operation and maintenance procedures of the wastewater
treatment unit.
One hundred-year flood plain -Any land area which is subject to a
1.0% or greater chance of flooding in any given year from any source.
Substantial change in the function or use - an increase in the pollutant
load or modification in the existing purpose of the unit.
[Wastewater treatment plant sludges, screenings, and grit or Sludges -
Any solid, semi-solid, or liquid residue that containsmaterials organic
or inorganic, removed during domestic wastewater treatment. ]
Wastewater treatment plant unit- Any apparatus necessary for the
purpose of providing treatment of wastewater (i.e., aeration basins,
splitter boxes, bar screens, sludge drying beds, clarifiers, overland
flow sites, treatment ponds or basins that contain wastewater, etc.).
For purposes of compliance with the requirements of §309.13(e) of
this title (relating to Unsuitable Site Characteristics), this definition
does not include off-site bar screens, off-site lift stations, flow
metering equipment, or post-aeration structures needed to meet
permitted effluent minimum dissolved oxygen limitations.
Wetlands - Those areas that are inundated or saturated by surface
water or groundwater at a frequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, playa lakes , and
similar areas.
§309.12. Site Selection to Protect Groundwater or Surface Water.
The commission may not issue a permit for a new facility or the sub-
stantial change of an existing facility unless it finds that the proposed
site, when evaluated in light of the proposed design, construction or
operational features, minimizes possible contamination of surface wa-
ter and groundwater. In making this determination, the commission
may consider the following factors:
(1) active geologic processes [such as flooding, erosion,
subsidence, submergence and faulting];
(2) groundwater conditions such as groundwater flow
rate, groundwater quality, length of flow path to points of discharge
and aquifer recharge or discharge conditions;
(3) soil conditions such as stratigraphic profile and
complexity, hydraulic conductivity of strata, and separation distance
from the facility to the aquifer and points of discharge to surface
water; and
(4) climatological conditions.
§309.13. Unsuitable Site Characteristics.
(a) A wastewater treatment plant unit may not be located
in the 100-year flood plain unless the plant unit is protected from
inundation and damage that may occur during that flood event.
(b) A wastewater treatment plant unit may not be located in
wetlands[,except that wetlands may be used as a polishing unit for
treated wastewater]. (This prohibition is not applicable to constructed
wetlands.)
(c) A wastewater treatment plant unit may not be located
closer than 500 feet from a public water well as provided by
§290.41(c)(1)(A) of this title (relating to Ground Water Sources
and Development) nor 250 feet from a private water well. The
following separation distances apply to any facility used for the
storage, processing, or disposal of domestic wastewater. Exceptions
to these requirements will be considered at the request of a permit
applicant on a case-by-case basis, and alternative provisions will be
established in a permit if the alternative condition provides adequate
protection to potable water sources and supplies:
(1) A wastewater treatment plant unit, land where surface
irrigation using wastewater effluent occurs, or soil absorption systems
(including low pressure dosing systems, drip irrigation systems,
and evapotranspiration beds) must be located a minimum horizontal
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distance of 150 feet from a private water well as provided by §290.41
(c)(1)(A) of this title;
(2) A wastewater treatment plant unit, land where surface
irrigation using wastewater effluent occurs, or soil absorption systems
(including low pressure dosing systems, drip irrigation systems, and
evapo-transpiration beds) must be located a minimum horizontal
distance of 500 feet from an elevated or ground potable-water storage
tank as provided by §290.43 (b)(1) of this title (relating to Location of
Clear Wells, Standpipes, and Ground Storage and Elevated Tanks.);
(3) A wastewater treatment plant unit, land where surface
irrigation using wastewater effluent occurs, or soil absorption systems
(including low pressure dosing systems, drip irrigation systems, and
evapo-transpiration beds) must be located a minimum horizontal
distance of 500 feet from a public water well site as provided by
§290.41(c)(1)(C) of this title, spring, or other similar sourcesof public
drinking water;
(4) A wet well or pump station at a wastewater treatment
facility must be located a minimum horizontal distance of 300 feet
from apublic water well site, spring, or other similar sources of public
drinking water as provided by §290.41(c)(1)(B) of this title; and
(5) A wastewater treatment plant unit, soil absorption
systems (including low pressure dosing systems, drip irrigation sys-
tems, and evapo-transpiration beds), or land where surface irrigation
using wastewater effluent occurs must be located a minimum hori-
zontal distance of 500 feet from a surface water treatment plant as
provided by §290.41(e)(3)(A) of this title.
(d) A wastewater treatment facility surface impoundment
may not be located in areas overlying the recharge zones of major or
minor aquifers, as defined by the Texas Water Development Board,
unless the aquifer is separated from the base of the containment
structure by a minimum of three feet of material with a hydraulic
conductivity toward the aquifer not greater than 10-7 cm/sec or a
thicker interval of morepermeable material which providesequivalent
or greater retardation of pollutant migration. A synthetic membrane
liner may be substituted with a minimum of 30 mils thickness and an
underground leak detection system with appropriate sampling points.
(e) One of the following alternatives must be met as a com-
pliance requirement to abate and control a nuisance of odor prior to
construction of a new wastewater treatment plant unit, or substan-
tial change in the function or use of an existing wastewater treatment
unit:
(1) Lagoons with zones of anaerobic activity (e.g.,
facultative lagoons, un-aerated equalization basins, etc.) may not be
located closer than 500 feet to the nearest property line. All other
wastewater treatment plant units may not be located closer than 150
feet to the nearest property line. Land used to treat primary effluent
is considered a plant unit. Buffer zones for land used to dispose
of treated effluent by irrigation shall be evaluated on a case-by-case
basis. The permittee must hold legal title or have other sufficient
property interest to a contiguous tract of land necessary to meet
the distance requirements specified in this paragraph during the time
effluent is disposed by irrigation;
(2) The applicant must submit a nuisance odor prevention
request for approval by the executive director. A request for nuisance
odor prevention must be in the form of an engineering report, prepared
and sealed by a licensed professional engineer in support of the
request. At a minimum, the engineering report shall address existing
climatological conditions such as wind velocity and atmospheric
stability, surrounding land use which exists or which is anticipated in
the future, wastewater characteristics in affected units pertaining to the
area of the buffer zone, potential odor generating units, and proposed
solutions to prevent nuisance conditions at the edge of the buffer
zone and beyond. Proposed solutions shall be supported by actual
test data or appropriate calculations. The request shall be submitted,
prior to construction, either with a permit application and subject
to review during the permitting process or submitted for executive
director approval after the permitting process is completed; or,
(3) The permittee must submit sufficient evidenceof legal
restrictions prohibiting residential structures within the part of the
buffer zone not owned by the applicant. Sufficient evidence of legal
restriction may, among others, take the form of a suitable restrictive
easement, right-of-way, covenant, deed restriction, deed recorded,
or a private agreement provided as a certified copy of the original
document. The request shall be submitted, prior to construction,
either with a permit application and subject to review during the
permitting process or submitted for executive director approval after
the permitting process is completed.
(f) For a facility for which a permit application, other than
a renewal application, is made after October 8, 1990, if the facility
will not meet the buffer zone requirement by one of the alternatives
described in subsection (e) of this section, the applicant shall include
in the application for the discharge permit a request for a variance.
A variance will be considered on a case-by-case basis and, if granted
by the commission, shall be included as a condition in the permit.
This variance may be granted by the commission, consistent with the
policies set out in Texas Water Code, §26.003.
(g) Any approved alternative for achieving the requirements
of this subsection must remain in effect as long as the wastewater
treatment plant is permitted by the commission. To comply with
this requirement, the permittee must carry out the nuisance odor
prevention plan at all times, shall ensure sufficient property ownership
or interest and shall maintain easements prohibiting residential
structures, as appropriate.
(h) For a permitted facility undergoing renewal of an existing
permit with plans and specifications approved prior to March 1, 1990,
for which no design change is requested, the facility will not be
required to comply with the requirements of this subsection.
(i) Facilities for which plans and specifications have been
approved prior to March 1, 1990, are not required to resubmit revised
plans and specifications to meet changed requirements in this section
in obtaining renewal of an existing permit.
[(d) A wastewater treatment facility surface impoundment
may not be located in areas overlying regional aquifers unless the
regional aquifer is separated from the base of the containment
structure by a minimum of 3 feet of material with a hydraulic
conductivity toward the aquifer not greater than 10-7 cm/sec or a
thicker interval of morepermeable material which providesequivalent
or greater retardation of pollutant migration. A synthetic membrane
liner may be substituted with a minimum of 30 mils thickness and an
underground leak detection system with appropriate sampling points.
[(e) Lagoons with zones of anaerobic activity (e.g. faculta-
tive lagoons) may not be located closer than 500 feet to the nearest
property line. All other wastewater treatment plant units, excluding
lift stations, may not be located closer than 150 feet to the nearest
property line. Land used to treat primary effluent is considered a
plant unit. Buffer zones for land used to dispose of treated effluent
by irrigation shall be evaluated on a case-by-case basis. If the buffer
zone requirement cannot be met by legal ownership on an undivided
tract of land, one of the following alternatives shall be required:
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[(1) For a facility for which a permit application is made
after the effective date of this section, if the facility will not meet the
buffer zone requirement, the applicant shall include in the application
for the discharge permit a request for a variance. A variance granted
by the commission under this subsection shall be included as a
condition in the new permit. Variances may be granted by the
commission under the following circumstances:
[(A) acceptable means of nuisance prevention is
provided, such asenclosing thetreatment plant in astructure designed
and suitable for noise and odor abatement;
[(B) the applicant possesses a restrictive easement on
the part of the property in the buffer zone not owned by the applicant
which prohibits a residential structure within the buffer zone; or
[(C) other reasons that justice may require, consistent
with the policies set out in the Texas Water Code, §26.003.
[(2) For a facility for which a permit amendment applica-
tion is made which involves a substantial design change to a waste-
water treatment plant unit, if the facility will not meet the buffer
zone requirement, the applicant shall include in the application for
amendment a request for variance. Variances may be granted by the
commission under the circumstances described in paragraph (1) of
this subsection.
[(3) For a permitted facility for which plans and specifi-
cations approval only is sought, if the facility will not meet the buffer
zone requirement, the applicant shall apply to the executive director
for a variance. Any variance granted by the executive director shall
be stated in writing. If a variance request is denied by the executive
director, a permittee may appeal, by application for a major permit
amendment, to the commission, which may hear the appeal or re-
mand the matter to the Office of Hearings Examiners for a hearing
conducted in accordance with the Rules of the commission. Vari-
ances may be granted by the executive director under the following
circumstances:
[(A) acceptable means of nuisance prevention is
provided, such asenclosing thetreatment plant in astructure designed
and suitable for noise and odor abatement;
[(B) the applicant possesses a restrictive easement on
the part of the property in the buffer zone not owned by the appli-
cant which prohibits a residential structure within the buffer zone; or
[(C) no residential structure is located within the
buffer zone at the time the request is filed.
[(4) For a permitted facility with plans and specifications
approved prior to March 1, 1990, for which no design change is
requested, the facility shall not be required to comply with these
buffer zone requirements.
[(5) Facilities for which plans and specifications have
been approved prior to March 1, 1990 are not required to resubmit
revised plans and specifications to meet changed requirements in this
section.
[(f) Storage and/or disposal of sludges in the 100-year flood
plain shall not restrict the flow of the 100-year flood, reduce the
temporary water storage capacity of the flood plain, or result in
washout of solid wastes.
[(g) A sludge land treatment facility or landfill may not be
located in wetlands.
[(h) Buffer zones for the storage and/or disposal of sludges
shall be evaluated on a case-by-case basis.
[(i) A sludge landfill may not be located in areas overlying
regional aquifers unless:
[(1) It is an area where the average annual evaporation
exceeds average annual rainfall by more than 40 inches and the depth
to the regional aquifer is greater than 100 feet from the base of the
containment structure; or
[(2) The regional aquifer is separated from the base of
the containment structure by a minimum of 3 feet with a hydraulic
conductivity toward the aquifer not greater than 10 -7 cm/sec or a
thicker interval of morepermeable material which providesequivalent
or greater retardation to pollutant migra- tion. A synthetic liner
of equivalent permeability may be substituted with a minimum of
30 mils thickness and an underground leak detection system with
appropriate sampling points. ]
§309.14. Prohibition of Permit Issuance.
(a) The commission may not issue,amend, or renew a permit
for a [new] wastewater treatment plant [or for the substantial change
of an existing plant] if the facility [or expanding facility] does not
meet the requirements of §309.13 of this title (relating to Unsuitable
Site Characteristics).
(b) Nothing in this chapter shall be construed to require
the commission to issue a permit, notwithstanding a finding that the
proposed facility would satisfy the requirements of §309.12 of this
title (relating to Site Selection to Protect Groundwater or Surface
Water) and notwithstanding the absence of site characteristics which
would disqualify the site from permitting pursuant to §309.13 of this
title (relating to Unsuitable Site Characteristics).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 335. Industrial Solid Waste and Munici-
pal Hazardous Waste
Subchapter A. Industrial Solid Waste and Munic-
ipal Hazardous Waste in General
30 TAC §335.28
The Texas Natural Resource Conservation Commission
(TNRCC) proposes an amendment to §335.23(3), concerning
Adoption of Memoranda of Understanding by Reference.
EXPLANATION OF PROPOSED RULES. The proposed MOU
update redefines and clarifies jurisdiction between the TNRCC
and the RRC with regard to oil, gas, and related wastes. The
oil, gas, and related waste MOU was last updated in December
1987. Since that time, several statutory changes in jurisdic-
tion and agency reorganizations have taken place that require
the MOU to be updated. For instance, jurisdiction over "haz-
ardous wastes" from natural gas and natural gas liquids pro-
cessing plants, pressure maintenance plants, and repressur-
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ization plants is to be transferred to the RRC, after that agency
receives Resource Conservation and Recovery Act (RCRA)
authorization from the U.S. Environmental Protection Agency
(EPA) (Texas Health and Safety Code, §361.003(34)). The
TNRCC was given jurisdiction over the disposal of radioactive
waste (Texas Health and Safety Code, §401.412) and munici-
pal wastes (Texas Health and Safety Code, §361.011); and the
RRC was given jurisdiction over oil and gas naturally occurring
radioactive material (NORM) waste (Texas Health and Safety
Code, §401.415). The MOU is also being updated to resolve
several operational interface problems between the agencies in
regulating oil and gas wastes.
The old MOU in §335.28(3) is proposed to be removed by
amendment and replaced with adoption by reference of an
updated version in 30 TAC Chapter 7 (this chapter will contain
all TNRCC memoranda of understanding or cross references to
them).
Significant MOU changes include the following:
The RRC will have jurisdiction over hazardous waste from
natural gas and natural gas liquids processing plants, pressure
maintenance plants, and repressurizing plants, after receiving
EPA RCRA delegation.
TNRCC has jurisdiction over NORM waste, except RRC NORM
waste.
Equipment storage and minor maintenance facilities for support
of an oil and gas operator’s own activities are clarified as under
RRC jurisdiction.
The RRC has jurisdiction over wastes generated by oil and gas
waste haulers.
Stormwater runoff from terminal facilities where both crude oil
and refined product are stored is under TNRCC jurisdiction.
RRC petroleum substance contaminated soils can be treated at
TNRCC’s petroleum contaminated soil treatment facilities.
RRC wastes can be disposed of at TNRCC facilities under sim-
plified procedures.
Select nonhazardous TNRCC wastes that are similar to oil and
gas wastes can go to RRC facilities.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
the section as proposed is in effect, there are no significant
fiscal implications for state or local governments as a result of
enforcement or administration of the section. There are no an-
ticipated additional administrative costs to the state agencies
involved.
PUBLIC BENEFIT. Mr. Minick also has determined that for
the first five years the section as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the section will be clearer definition of the
division of jurisdictions between the RRC and the TNRCC
and easier procedures for disposal or treatment of wastes at
a facility under the jurisdiction of another agency. There are
no significant increased costs to persons, including any small
business, required to comply with the section as proposed.
DRAFT REGULATORY IMPACT ANALYSIS. The commission
has reviewed the proposed rulemaking in light of the regulatory
analysis requirements of Texas Government Code, §2001.0225,
and has determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the act, and it does
not meet any of the four applicability requirements listed in
§2001.0225(a).
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a takings impact assessment for these rules under Texas
Government Code, §2007.043. The following is a summary of
that assessment. The specific purpose of the rule is to propose
for adoption by reference an update to the Memorandum of Un-
derstanding (MOU) between the TNRCC and the RRC with re-
gard to oil, gas, and related wastes and replace the old version
of the MOU in §335.28(3). The new rule section substantially
advances the stated purpose by redefining and clarifying the
jurisdiction between the TNRCC and the RRC with regard to
oil, gas, and related wastes. The rule has no effect on private
real property because it does not propose any substantive pro-
visions impacting private real property.
COASTAL MANAGEMENT PROGRAM. The executive director
has reviewed the proposed rulemaking and found that the rule
is neither identified in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, relating to Actions and Rules Subject to
the Coastal Management Program, nor will it affect any action/
authorization identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11. Therefore, the proposed rule is
not subject to the Coastal Management Program.
SUBMITTAL OF COMMENTS. Written comments on the pro-
posal may be mailed to Bettie Bell, Texas Natural Resource
Conservation Commission, Office of Policy and Regulatory De-
velopment, Texas Register Team, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-4808. All com-
ments must be received by 5:00 p.m., January 30, 1998, and
should reference Rule Log No. 95010-335-WS. For further in-
formation, please contact Hygie Reynolds, Waste Policy and
Regulations Division, (512) 239-6825. The TNRCC and the
RRC plan to review and respond to comments jointly.
STATUTORY AUTHORITY. These amendments are proposed
under the Texas Water Code, §5.104, and Texas Health
and Safety Code, §§361.016 and 401.069, which require
the TNRCC to adopt by rule any MOU or a revision to an
MOU. These amendments are also proposed under the Texas
Water Code, §§5.103, 5.105, 26.011, and 27.019, which
provide the commission with authority to adopt any rules
necessary to carry out its powers, duties, and policies and to
protect water quality in the state; and the Texas Solid Waste
Disposal Act, Texas Health and Safety Code, §§361.011,
361.015, 361.017, 361.024, and 401.412, which provide the
commission with authority to regulate industrial solid wastes,
municipal hazardous and nonhazardous wastes, and disposal
of radioactive substances, and to adopt and promulgate rules
consistent with the general intent and purposes of the Act.
These amendments are also proposed under the Texas Natural
Resources Code, §§91.101 and 91.602, which provide the
Railroad Commission of Texas with the authority to adopt rules
regulating nonhazardous and hazardous oil and gas wastes.
The proposed amendment implements the waste jurisdictions
delineated in the Texas Water Code, the Texas Health and
Safety Code, and the Texas Natural Resources Code.
§335.28. Adoption of Memoranda of Understanding by Reference.
The following memoranda of understanding between the commission
and other state agencies, required to be adopted by rule as set forth
in the Texas Water Code, §5.104, are adopted by reference. Copies
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of these documents are available upon request from the Texas Water
Commission, Legal Division, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 463-8078.
(1)-(2) (No change.)
[(3) the memorandum of understanding (effective De-
cember 1, 1987) between the Railroad Commission of Texas, the
Texas Department of Health and the Texas Water Commission, which
concerns the division of jurisdiction among the agencies over wastes
that result from or are related to activities associated with the ex-
ploration, development, and production of oil, gas, or geothermal
resources, and the refining of oil. ]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 355. Research and Planning Fund
Subchapter C. Regional Water Planning Grants
31 TAC §§355.90–355.100
The Texas Water Development Board proposes new §§355.90 -
355.100 comprising new Subchapter C of 31 TAC Chapter 355,
concerning grants to regional water planning groups. The new
sections are proposed to implement procedures for financial as-
sistance in the development or revision of regional water plans
developed pursuant to proposed new Chapter 357 of this title
(related to Regional Planning Guidelines).
Section 355.90 defines the scope of the subchapter as govern-
ing the board’s use of the research and planning fund to provide
grants for development or revision of regional water plans.
Section 355.91 provides definitions of terms in the chapter.
Terms defined in the chapter include: board, eligible applicant,
executive administrator, political subdivision, regional water
plan, regional water planning area, regional water planning
group, state environmental planning criteria, state population
and demand projections, and state water plan.
Section 355.92 governs the request for and receipt of applica-
tions for grant funding. As funds become available and needs
identified the executive administrator causes the notice to be
published in the Texas Register requesting applications for
grants to develop an initial scope of work, or to develop/revise
regional water plans. Initial scopes of work will be submitted
no later than August 1, 1998 and will be used to determine
allocation of existing grant funds for regional water planning.
Applications may also be submitted and considered for funding
at any time, depending on available funds and demonstrated
need.
Section 355.93 defines planning activities eligible for funding.
Subsection (a) allows eligible applicants (defined in §355.91
as political subdivisions designated in writing by the regional
water planning group as a representative of that group to receive
funds for developing or revising regional water plans) to apply
for grants.
Subsection (b) defines eligible activities for funding as those
directly related to development or revision of regional water
plans, including public meetings and hearings, and excludes
from funding eligibility collection of data or analysis for which
the board determines existing information is sufficient for the
planning effort. This subsection also excludes from funding ac-
tivities associated with state or federal permits or approvals,
administrative or legal proceedings by regulatory agencies, en-
gineering plans and specifications; activities relating to planning
for individual system needs; and, until September 1, 2000, fund-
ing for areas smaller than a regional water planning area until
the board has committed funds to develop a regional water plan
for such regional water planning area.
Subsection (c) prohibits the board from funding planning in a
regional water planning area until the regional water planning
group provides a copy of its bylaws to the executive administra-
tor. Subsection (d) requires subcontracts for professional ser-
vices be secured based on a request for qualifications process.
Section 355.94 defines criteria for evaluation of grant applica-
tions as being: (1) the degree of non-duplication of previous
or on-going planning; (2) project organization and budget; (3)
project scope of work; (4) eligibility of tasks (§355.93); (5) ap-
plicant’s relative need for the funding; (6) applicant’s legal au-
thority to participate in development/implementation of regional
water plans; (7) the degree to which the applicant addresses
the water supply needs in the planning region.
Section 355.95 describes how the board will consider funding
applications. Applications will be submitted to the board with a
list of recommendations for consideration at the earliest prac-
tical date. The applicant and persons who provide comments
under Section 355.97 shall be notified.
Section 355.96 provides for the board to take action on an
application, to specify a commitment of funds, and an expiration
date by which the applicant must enter into a contract and
demonstrate matching funds availability.
Section 355.97 requires applicants seeking funding for an
initial scope of work to provide 30-day notice by newspaper
publication and by mail to specified cities, and each county
judge in the regional water planning area. Applicants for funding
to develop or revise regional water plans, other than those
applying for funds for scope of work, must, in addition to the
requirements for mailing and publishing notice for initial scope
of work, mail notice to all districts and authorities in the regional
water planning area, and to all regional water planning groups in
the state. Comments must be filed with the board and applicant
within 30 days. The board may not act before the 30-day
comment period ends.
Section 355.98 defines contract procedures for regional water
planning and scopes of work.
Section 355.99 defines funding limitations. Subsection (a)
allows 100% grants for initial scoping work, not to exceed
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$20,000 per planning area. Subsection (b) limits the total grant
funds per planning area to 75% of the total cost of planning in
combination with grants for scope development. Subsection
(c) allows in-kind services to be used for the local match
if such services directly support the planning, are properly
documented, and approved in advance by the board.
Section 355.100 requires that all reports, documents and
other products from regional planning efforts funded by the
board be made available to the board, Texas Parks and
Wildlife Department, and Texas Natural Resource Conservation
Commission and one copy of regional water plans placed in the
county courthouse and at least one public library of each county
with land in the regional water planning area.
Ms. Paris Peden, Deputy Executive Administrator, has deter-
mined that for the first five-year period these sections are in
effect there will be no fiscal implications as a result of enforce-
ment and administration of the sections beyond the fiscal im-
plications associated with the enactment of Senate Bill 1, Acts
of the 75th Texas Legislature, 1997. The board estimated the
cost to local governments of conducting regional plans required
by Senate Bill 1 and these rules to be $16.8 million through
September 1, 2000. An appropriation of $7,560,000 has been
made for the FY 98-99 biennium by the 75th Texas Legislature
to provide grants for up to 75% of the cost of regional plan-
ning. Such grant funding is implemented by these rules. The
estimated cost to state government to administer the planning
grants is $95,538 for each of the first five years the sections
are in effect. Therefore, the total cost to the state for the years
1998 and 1999 is $7,751,076 (the total of the appropriation for
regional grants and the administrative costs). The board ex-
pects the legislature will provide $5,040,000 additional funding
in the next biennium for 75% state grants, resulting in an esti-
mated total cost to state governments for both the grants and
administrative costs for the years 2000 and 2001 of $5,231,076.
The board projects fiscal impacts on state government for pro-
viding regional planning grants under the authority of Senate
Bill 1 and these rules to be approximately $1,970,538 in 2002.
The estimated effect on local governments from implementation
of the Senate Bill 1 provisions that provide grants from the Re-
search and Planning Fund to political subdivisions for regional
planning, including the legislative appropriation to cover 75% of
the cost of regional planning studies, and from the conforming
rule provisions that limit the state grant to 75% of eligible costs,
will be an estimated increase of funds to the local political gov-
ernments by receipt of grants of $7,560,000 total for the years
1998 and 1999, which was appropriated by the 75th Texas Leg-
islature, and $5,040,000 total for the years 2000 and 2001 and
$1,875,000 in the year 2002, which may be appropriated in fu-
ture Texas legislative sessions.
Ms. Peden has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcement of and administration of the sections
will be improved regional water planning, increased local and
regional cooperation, and an enhanced state water plan which
will incorporated the regional water plans. Ms. Peden has
determined there will be no economic costs to small businesses
or individuals required to comply with the sections as proposed.
Comments on the proposed sections will be accepted until 5:00
p.m. on January 26, 1998 and may be submitted to Carolyn
Brittin, Texas Water Development Board, P.O. Box 13231,
Austin, Texas 78711-3231, by e-mail at SB1@twdb.state.tx.us,
or by fax at 512/463-9893. A public hearing on the proposed
rule will be held at 10:00 a.m. January 21, 1998 in Room 118 of
the Stephen F. Austin State Office Building, 1700 N. Congress
Avenue, Austin, Texas.
The sections are proposed under the authority granted in:
Texas Water Code, §6.101, which directs the board to adopt
rules necessary to carry out the powers and duties of the
board provided by the Texas Water Code and other laws of
Texas; Texas Water Code, §15.403, which directs the board to
adopt rules to carry out Texas Water Code, Chapter 15, under
which the board provides the funding for regional water plans;
and Texas Water Code, §15.4061, which requires to board to
adopt rules establishing criteria for eligibility for regional water
planning money.
The statutory provisions impacted by the proposed sections
are Texas Water Code, §15.4061, which allows the board to
provide funding for regional water plans to political subdivisions,
and Texas Water Code, §16.053(g), which directs the board to
provide financial assistance to regional water planning groups
in the development of their regional water plans.
§355.90. General.
This subchapter shall govern the board’s use of the research and
planning fund to provide grants for development and revision of
regional water plans.
§355.91. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in the applicable provisions of the Texas
Water Code, Chapters 15 and 16, and not defined here shall have the
meanings provided by such chapters.
Board - The Texas Water Development Board.
Eligibleapplicant - A political subdivision that hasbeen designated, in
writing to the executive administrator, by the regional water planning
group as a representative of the regional water planning group to
receive funds for all or part of the cost of developing or revising
regional water plans defined in Texas Water Code, §16.053 and
Chapter 357 of this title (relating to Regional Water Planning).
Executive administrator - The executive administrator of the board or
a designated representative.
Political subdivision - City, county, district or authority created
under the Texas Constitution, Article III, §52, or Article XVI, §59,
any other political subdivision of the state, any interstate compact
commission to which the state is a party, and any nonprofit water
supply corporation created and operating under Acts of the 43rd
Legislature, 1933, 1st Called Session, Chapter 76, (Vernon’s Texas
Civil Statutes, Article 1434a).
Regional water plan - Plan or amendment to an adopted or approved
regional water plan developed by a regional water planning group
for a regional water planning area pursuant to the Texas Water Code,
§16.053 and Chapter 357 of this title (relating to Regional Water
Planning). Regional water planning area - Area designated pursuant
to the Texas Water Code, §16.053 and §357.3 of this title (relating
to Designation of Regional Water Planning Areas). Regional water
planning group - Group designated pursuant to the Texas Water Code,
§16.053 and §357.4 of this title (relating to Designation of Regional
Water Planning Groups) to develop regional water plans.
State environmental planning criteria - Criteria adopted by the board
for inclusion in the state water plan after coordinating with staff of
the Texas Natural Resource Conservation Commission, and the Texas
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Parks and Wildlife Department and used for evaluating the feasibility
of alternative water management strategies for planning purposes in
the absence of information from site specific studies.
State population and demand projections - Population and water de-
mand projections contained in the state water plan or adopted by the
board after consultation with the Texas Natural Resource Conserva-
tion Commission, and the Texas Parks and Wildlife Department in
preparation for revision of the state water plan.
State water plan - The most recent state water plan adopted by the
board under the Texas Water Code, Chapter 16.
§355.92. Notice of Funds, Submission of Applications.
As funds become available, and needs are identified, the executive
administrator will publish notice in the Texas Register requesting
applications from eligible applicants for grants to develop an initial
scope of work or to develop or revise regional water plans. For funds
in statefiscal year 1998, initial scopes of work shall beprovided to the
executive administrator no later than August 1, 1998 for determination
of the board’s allocation of existing grant funds for development of
regional water plans. Eligibleapplicants shall submit application(s) in
the form and manner prescribed by the executive administrator. The
executive administrator may request additional information needed to
evaluate the application, and may return any incomplete applications.
Eligible applicants may also submit and the executive administrator
may also consider applications at any time, depending on availability
of funds and demonstrated need.
§355.93. Eligibility.
(a) Applicants. Eligible applicants may apply for grants to
develop an initial scope of work or to develop or revise regional water
plans.
(b) Activities. Those activities directly related to the
development or revision of regional water plans including public
meetings and hearings are eligible for funding, with the exception
of:
(1) activities for which the board determines existing
information or data is sufficient for the planning effort including:
(A) detailed evaluations of cost of water management
strategies where recent information for planning is available to eval-
uate the cost associated with the strategy;
(B) evaluations of groundwater resources for which
current information is available from the board or other entity
sufficient for evaluation of the resource;
(C) determination of water savings resulting from
standard conservation practices for which current information is
available from the board;
(D) revision of the state population and demand
projections;
(E) revision of environmental planning criteria for
new surface water supply projects; and
(F) collection of data describing groundwater or
surface water resources where information for evaluation of the
resource is currently available;
(2) activities directly related to the preparation of applica-
tions for state or federal permits or other approvals, activities associ-
ated with administrative or legal proceedings by regulatory agencies,
and preparation of engineering plans and specifications;
(3) activities related to planning for individual system
facility needs other than identification of those facilities necessary to
transport water from thesourceof supply to aregional water treatment
plant or to a local distribution system; and
(4) until September 1, 2000, requests from eligible
applicants to plan for areas smaller than a regional planning area
prior to the commitment of funds by the board to develop a regional
water plan for the regional planning area.
(c) Bylaws. The board may not approve funds for a regional
water planning area until a copy of the adopted bylaws of the regional
water planning group that meet the requirements of §357.4(j) of this
title (relating to Designation of Regional Water Planning Groups) has
been filed with the executive administrator.
(d) Subcontracting. A grant recipient or subcontractor of
a grant recipient may obtain professional services, including the
services of a planner, land surveyor, licensed engineer, or attorney,
for development or revision of a regional water plan only if the
grant recipient or subcontractor of a grant recipient has secured such
services on the basis of demonstrated competence and qualifications
through a request for qualifications process.
§355.94. Criteria.
Applications will be evaluated by the executive administrator, con-
sidering, at the minimum, the following criteria:
(1) degree to which proposed planning does not duplicate
previous or on-going planning;
(2) project organization and budget;
(3) scope of work of project;
(4) eligibility of tasks included in §355.93 of this title
(relating to Eligibility)
(5) the relative need of the political subdivision for the
money;
(6) the legal authority of the political subdivision to
participate in the development and implementation of a regional water
plan; and
(7) the degree to which regional water planning by the
political subdivision will address the water supply needs in the
regional water planning area.
§355.95. Board Consideration of Applications.
The executive administrator will submit a list of recommended
applications to the board, to be scheduled on the agenda for board
consideration at the earliest practical date. The board shall notify
the applicant and other persons who have provided comments to the
board under §355.97 of this title (relating to Notice Requirements) of
the time and place of such meeting.
§355.96. Action of the Board on Applications.
At the conclusion of the meeting to consider the project, the board
may resolve to approve, disapprove, amend, or continue consideration
of the application. Approval action shall specify a commitment of
funds, specify a commitment period during which eligible applicant
must enter into a contract, and demonstrate matching funds avail-
ability, after which time the commitment shall expire, unless a time
extension is granted by the board.
§355.97. Notice Requirements.
(a) Initial scope of work grant applications. Eligible
applicants requesting funds to develop initial scope of work must,
not less than 30 days before board consideration of the application,
provide notice that an application for planning assistance is being
filed with the executive administrator by:
22 TexReg 12686 December 26, 1997 Texas Register
(1) publishing notice once in a newspaper of general
circulation in each county located in whole or in part in the regional
water planning area; and
(2) mailing notice to each mayor of a municipality with a
population of 1,000 or more or which is a county seat that is located
in whole or in part in the regional water planning area, and to each
county judge of a county located in whole or in part in the regional
water planning areas.
(b) Develop or revise regional water plans. Eligible
applicants requesting funds to develop or revise regional water plans
must, not less than 30 days before board consideration of the
application, provide notice that an application for planning assistance
is being filed with the executive administrator by:
(1) publishing notice once in a newspaper of general
circulation in each county located in whole or in part in the regional
water planning area; and
(2) mailing notice to all cities with a population of
1000 or more or which are county seats, counties, all districts and
authorities created under Texas Constitution, Article III, §52, or
Article XVI, §59, in the regional water planning area, and all regional
water planning groups in the state.
(c) Notice content and copies. The notice shall include
the name and address of the eligible applicant and the name of the
applicant’s manager or official representative; and brief description
of the regional planning area; the purposes of the planning project;
the board’s name, address, and the name of a contact person with the
board; a statement that any comments must be filed with the executive
administrator and the applicant within 30 days of the date on which
the notice is mailed or published. Prior to action by the board, the
applicant must provide one copy of the notice sent, a list of those to
which notice was sent, the date on which the notice was sent, copies
of all notices as published showing name of the newspaper and the
date on which the notice was published.
(d) Board action. The board may not act on such application
before the end of the 30-day notice period.
§355.98. Contracts.
The board may authorize the executive administrator to enter into
contracts with eligible applicants for the development or revision of
regional water plans including development of initial scopes of work.
Such contracts shall include:
(1) a detailed statement of the purpose for which the
money is to be used;
(2) the total amount of money to be paid from the
research and planning fund under the contract;
(3) the time for completion; and
(4) any other terms and conditions required by the
executive administrator or agreed to by the contracting parties.
§355.99. Funding Limitations.
(a) Grants for developing an initial scope of work may
include 100% of the costs, but shall not exceed $20,000 per regional
water planning area.
(b) Grants for development of an initial scope of work
in combination with grants for regional water plan development or
revision shall not exceed 75% of the total cost of the planning per
regional water planning area.
(c) In-kind services may be substituted for any part of the
local share, if such services are directly in support of the planning
effort, are properly documented, and are approved in advance by the
board.
§355.100. Availability of Reports and Planning Documents.
All reports, planning documents and any other work products
resulting from projects receiving board funding assistance must be
made available to the board, theTexasParksand Wildlife Department,
and the Texas Natural Resource Conservation Commission and one
copy of the regional water plans placed in the county courthouse
and in at least one public library of each county having land in the
regional water planning area.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 357. Regional Water Planning Guidelines
31 TAC §§357.1–357.14
The Texas Water Development Board (board) proposes new
§§357.1 - 357.14 comprising new 31 TAC Chapter 357 concern-
ing regional water planning. Section 357.1 defines the scope
of Chapter 357 regarding regional water planning including: (1)
designation of regional water planning areas; (2) designation
of regional water planning groups; (3) consideration of existing
planning efforts by regional water planning groups; (4) format-
ting of regional water plans; (5) development of regional water
plans; (6) adoption of regional water plans by regional water
planning groups; and (7) approval of regional water plans by
the board.
Section 357.2 provides definitions for the following terms:
board, drought of record, executive administrator, flows at 50%
of normal, flows at 75% of normal, long-term water needs,
normal hydrological conditions, near-term water needs, regional
water plan, political subdivisions, and state water plan. The
board particularly invites comments on the definitions of drought
of record, flows of 50% of normal, flows at 75% of normal, and
normal hydrological conditions.
Section 357.3 provides the seven factors the board will consider
in designating the regional planning areas. These are: (1) river
basin and aquifer delineations; (2) water utility development
patterns; (3) socioeconomic characteristics; (4) existing regional
water planning areas; (5) political subdivision boundaries; (6)
public comments; and (7) other factors the board deems
relevant. This section also provides procedures for amending
regional planning area delineation, which must be reviewed not
less than every five years, after notice in the Texas Register and
to affected regional water planning groups, county judges and
certain municipalities.
Section 357.4 describes procedures to be followed in the
formation of regional water planning group on delineation
or changes to the delineation of a regional water planning
group. This section requires the board to designate an
initial coordinating body for the regional water planning group.
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This board shall appoint to this initial coordinating body one
representative from each of the following areas of interests:
(1) public; (2) counties; (3) municipalities; (4) industries; (5)
agricultural interests; (6) environmental interests; (7) small
businesses; (8) electric generating utilities; (9) river authorities;
(10) water districts; and (11) water utilities. The section defines
each of the 11 interests. The board is allowed to name
additional persons to meet special needs of the region. The
section requires the executive administrator to provide a list of
nominees that show willingness, water knowledge, commitment
to the regional water planning process, and that gives strong
consideration to a consensus nominee from the interest. The
section also provides for the nominees to be chosen to achieve a
wide geographic representation for the initial coordinating body.
The section provides that the initial coordinating body selected
by the board names other individuals to serve on the regional
water planning group, ensuring adequate representation of the
11 interests. The section provides for nonvoting members to
represent interests including the board, Texas Parks and Wildlife
Department, adjacent regional water planning groups, states
and nations, and entities headquartered in another region which
obtain or supply 1,000 acre-feet or more of water per year from
or to the region. The section allows regional water planning
groups to form voluntary associations with other regional water
planning groups to coordinate interregional issues, and to
voluntarily prepare one plan for all or a portion of their planning
areas. The section allows regional water planning groups to
form sub-groups to conduct planning, study technical or other
issues, or for other reasons determined by the regional water
planning group, provided all eleven interests are invited to
participate in the group. Committees may also be formed. Plans
of the subgroup or committees may be included in the regional
plan only if approved by the regional water planning group.
Subsection (j) provides that regional water planning groups must
adopt bylaws consistent with the principles of 31 TAC Chapter
357, and which must contain a minimum list of procedures
including how business is to be conducted, how members are
named and serve, and terms of participation. Under subsection
(k) the board can approve research and planning funds for
regional water planning only after the groups file their bylaws
with the executive administrator.
Section 357.5 provides guidelines for the development of re-
gional water plans. Basic requirements defined in this section
include regional planning goals in subsection (a), plan comple-
tion and amendment schedules in subsection (b), statute-based
consistency requirements with the state water plan, state water
planning guidelines and local plans in subsection (c), and the
requirement to use state population and water demand projec-
tions from the state water plan or adopted by the board unless
the board adopts revised projections requested by the regional
water planning group in subsection (d). Subsection (e) provides
other guidelines for developing the regional water plans, includ-
ing: the use of either site-specific environmental studies or the
environmental planning criteria included in the water plan; wa-
ter management strategies during drought of record and when
flows are at 50% and 75% of normal; protection of existing water
rights; specific recommendations of water supply management
strategies after comparison of all alternatives the regional water
planning group determines to be potentially feasible so water
management strategies balance cost effectiveness and envi-
ronmental sensitivity; use of water conservation planning and
drought contingency planning to address water supply needs,
and efficient use of existing water supply, regionalization, coor-
dination of actions of local and regional entities, and substantial
public involvement in the decision making process, and consid-
eration of effects of the plan on navigation.
Section 357.5(f) requires the preparation of plans consistent
with existing law.
Section 357.5(g) provides for the designation by the board
of special water resources to facilitate planning for supplies
obligated to meet demands outside the regional water planning
area. Subsection (h) requires that regional water planning for
areas containing the special water resources must protect the
rights or options to use such water, and requires that any plans
that could impact rights or options to use water from these area
be based only on potential adjustment of those rights by the
entities holding an interest in the rights, and provides for notice
to and comment by entities with rights to use of water from the
special water resource.
Other requirements of §357.5 include recommendations for
emergency transfer of surface water rights in subsection (i),
provisions for simplified planning in areas with sufficient supplies
to meet the region’s needs for 50-years in subsection (j),
consideration of existing regional planning efforts in subsection
(k), and a statement that if local or regional needs require action,
the regional planning under Chapter 357 should not prevent its
development.
Section 357.6 describes activities a regional planning group
shall complete prior to the preparation of the regional water
plan, including development of a scope of work after public
notice and meeting, amendment the scope of work only in
an open meeting, and designation of applicants eligible to
receive financial assistance from the board for planning. The
section requires each regional water planning group to ask
all other regional water planning groups whether they wish
to designate geographic regions as informational subareas on
which certain water planning information will be required to be
exchanged. The section establishes criteria for whether these
geographic areas are designated as informational subareas
based upon whether the region requesting such designation
currently provides or receives water service to or from the area,
whether it is designated by the legislature or identified in current
or existing plans as an area that may be served by an entity in or
with water or facilities in the region requesting the designation,
or based upon designation by the executive administrator.
Section 357.7 describes in detail the various technical elements
including water supply, conservation, and environmental strate-
gies to be accounted for or considered during regional water
plan development. Subsection (a) requires a description of the
regional water planning area, presentation of current and pro-
jected population and water demand figures, reported by vari-
ous categories of use and for cities, counties and river basins. It
requires evaluation of adequacy of current water supplies for the
area during drought of record, and during time when flows are
50% and 75% of normal. It specifies the procedure for evalua-
tion of such water supplies, requiring reservoirs to be assessed
on firm yield basis using sedimentation and full satisfaction of
senior water rights. It allows regions to use estimates of pro-
jected amounts of water until the planning cycle after which
TNRCC completes studies mandated by the Water Code, pro-
vides for the executive administrator to coordinate with state
agencies and regions to determine methodology to be used to
determine normal hydrological conditions, directs the executive
administrator to provide technical assistance to the regions to
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assist them in selecting appropriate methods and data to be
used to determine water supply availability. It requires compari-
son of water demands with current water supplies to determine
whether a surplus of supply exists or whether needs are pro-
jected. It directs the executive administrator to provide technical
assistance if requested and provides specifics about reporting
the surplus or need figures.
Paragraph (a)(5) of §357.7 requires the regional water planning
groups to develop plans to meet needs under each of three
flow conditions: drought of record, flows at 50% of normal, and
flows at 75% of normal, and for both short-term needs (where
specific strategies are developed) and long-term needs (where
specific strategies or scenarios of alternative strategies may be
developed). The regions may meet needs in each of these flow
conditions either with one set of strategies and/or scenarios
that meets all three flow conditions, or with a set of strategies
and/or scenarios that address each of the three flow conditions
individually.
Paragraph (a)(5) also requires the regional water plans to
meet all needs for municipal, manufacturing, irrigation, steam-
electric power generation, mining and livestock watering with
the following two exceptions: (1) no management strategy is
feasible; or (2) for political subdivision needs where the political
subdivision (other than water supply corporations, counties, or
river authorities) does not participate in the region’s planning.
The regional water planning group must establish terms of
participation that shall be equitable and not unduly hinder
participation.
Paragraph (a)(6) of §357.7 requires evaluation of all water sup-
ply management strategies the planning group determines to
be potentially feasible, and lists 15 categories of such strate-
gies. Paragraph (a)(7) specifies the method for evaluating the
water management strategies, including evaluation of quantity,
reliability and cost, environmental factors, impacts on other wa-
ter resources, impacts on management strategies and threats
to agricultural and natural resources, equitable comparison and
consistent application of strategies, consideration of certain fac-
tors for interbasin transfer, and third party social and economic
impacts from voluntary water redistribution.
Paragraph (a)(8) of §357.7 requires specific recommendations
of water supply management strategies to meet near term
needs in sufficient detail to allow state agencies to determine
if proposed projects for financial or regulatory actions are
consistent with the plans. It also requires either specific
recommendations of water supply management strategies, or
alternative long-term scenarios to meet long term water needs.
Paragraph (a)(9) provides for the plans to recommend legislative
and regulatory changes.
Section 357.7(b) provides that the regional plan shall not show
a particular strategy as meeting a political subdivision’s needs
if the political subdivision which supplies the water or which will
be supplied with the water objects to inclusion of the strategy.
Section 357.7(c) allows the executive administrator, if re-
quested, to provide technical assistance or assistance in
resolving intra-regional conflicts.
Section 357.8 provides guidelines for designating ecologically
unique river and stream segments in regional water plans, re-
quiring recommendations to be provided to Texas Parks and
Wildlife Department for evaluation, and establishing the follow-
ing criteria for designation of the river or stream segment: bi-
ological function based on habitat value, hydrologic function,
riparian conservation areas, areas of high water quality/excep-
tional aquatic life/high aesthetic value, or based on threatened
or endangered species or unique communities.
Section 357.9 provides guidelines and criteria for the designa-
tion of unique sites for reservoir construction, including sites rec-
ommended as specific water management strategies or alterna-
tive scenarios in adopted regional water plans, or areas where
the location, hydrologic, geologic, topographic, water availabil-
ity, water quality, environmental, cultural and current develop-
ment characteristics, or other factors make it uniquely suited for
reservoir development.
Section 357.10 describes the format of information to be
presented in regional water plans. Submitted plans must
include a technical report, executive summary, and summaries
of all written comments. This section also describes regional
water planning data transfer requirements.
Section 357.11 provides procedures for the adoption of regional
water plans by the regional planning groups. Procedures cov-
ered include plan submission, executive administrator review,
plan revisions, interregional conflict notification and resolution
including board sponsored efforts, and procedures for adopting
amendments to plans.
Section 357.12 describes rules governing public notice and
public participation requirements. Specific topics detailed in
this section include procedures and number of public meetings
required prior to preparation of the regional water plan; on-
going public participation throughout the process; hearings after
draft report has been completed; hearings before adoption
of amendments required as a result of board resolution of
interregional conflict; publication requirements, and distribution
list for public meetings and hearings; availability to the public
and provisions for inspection of draft plan; and requirements to
comply with Texas Open Meetings Act.
Section 357.13 states that projects submitted to the board for
funding from within a region with an approved water plan to meet
an identified need for which there is no recommended water
management strategy in the regional plan must be considered
by the board to be not consistent with the approved regional
water plan. The board may consider, to grant an exception to
the consistency requirement, changed conditions, among other
factors, and requires the board to request comments on the
requested waiver from members of any affected regional water
planning group.
Section 357.14 describes the approval process to be used by
the board for approving regional water plans. Approval criteria
described include adoption verification procedures, compliance
with statutory and regulatory requirements, finding of an ab-
sence of interregional conflicts and a requirement that the board
not consider approval of a regional water plan unless all regional
water plans which could contain conflicts have been submitted
to the board for approval, or the board determines that such
plans are not likely to be submitted. If the board finds that re-
gional water plans do not meet all requirements, a procedure is
provided for resolving any problems with the regions, including
notice and public hearing by the executive administrator if ne-
gotiations fail to resolve problems. After negotiations and the
public hearing, the board again considers approval of the plan,
and the region is notified of any amendments necessary to the
plan. The section also provides for resolution of interregional
conflict by the executive administrator, first by negotiation, and
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then by board determination, after notice and hearing, of reso-
lution of the interregional conflict.
Ms. Paris Peden, Deputy Executive Administrator, has deter-
mined that for the first five-year period these sections are in
effect there will be no fiscal implications as a result of enforce-
ment and administration of the sections beyond the fiscal impli-
cations associated with the enactment of Senate Bill 1, Acts of
the 75th Texas Legislature, 1997. The estimated effect on state
government in Senate Bill 1 from implementation of the regional
water planning process implemented by these rules will be an
estimated cost of $397,898 for each year of the first five years
the bill and rules are in effect, based on the costs of providing
technical assistance by board staff, other board administrative
costs of supporting the regional planning efforts, and costs to
Texas Parks and Wildlife for participating as a non-voting mem-
ber of the regional water planning groups.
The board estimated the cost to local governments of conduct-
ing regional plans required by Senate Bill 1 and these rules to
be $16,800,000 through September 1, 2000. An appropriation
of $7,560,000 has been made for the FY 98-99 biennium by the
75th Texas Legislature. This agrees with the assumptions in-
cluded in the board’s fiscal note. The appropriation is sufficient
to fund 75% of the estimated cost of regional planning for 1998
and 1999. Therefore, the resulting estimated cost to local gov-
ernments for the years 1998 and 1999 is $1,260,000 for each
year in the 25% required local contributions to the regional plan-
ning. The board estimates the total costs of regional planning
for the years 2000 and 2001 to total $6,720,000 The board ex-
pects the Legislature will provide $5,040,000 additional funding
in the next biennium for 75% state grants local governments,
resulting in an estimated total cost to local governments for the
years 2000 and 2001 of $1,680,000 in the 25% required local
contributions to the regional planning. The board projects fiscal
impacts on local government for regional planing to be approx-
imately $2,500,000 in the year 2002 as a result of complying
with Senate Bill 1, some of which could be provided by state
grants funds if appropriated by the Legislature.
Ms. Peden has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcement of and administration of the sections
will be improved regional water planning, increased local and
regional cooperation, and an enhanced state water plan which
will incorporated the regional water plans. Ms. Peden has
determined there will be no economic costs to small businesses
or individuals required to comply with the sections as proposed.
Comments on the proposed sections will be accepted until 5:00
p.m. on January 26, 1998 and may be submitted to Carolyn
Brittin, Texas Water Development Board, P.O. Box 13231,
Austin, Texas 78711-3231, by e-mail at SB1@twdb.state.tx.us,
or by fax at 512/463-9893. A public hearing on the proposed
rule will be held at 10:00 a.m. January 21, 1998 in Room 118 of
the Stephen F. Austin State Office Building, 1700 N. Congress
Avenue, Austin, Texas.
The sections are proposed under the authority granted in
Texas Water Code, §6.101, which provides the board with
the authority to adopt rules necessary to carry our its powers
and duties under the Texas Water Code and laws of Texas,
and under the authority of Texas Water Code, §16.053, which
requires the board to develop rules and guidelines: to provide
procedures for adoption of regional water plans by regional
water planning groups and approval of regional water plans
by the board, to govern procedures to be followed in carrying
out the responsibilities in Texas Water Code, §16.053; for the
consideration of existing regional planning efforts by regional
water planning groups; and for the format in which information
is to be presented in the regional water plans. The board
also proposes the sections under the authority of the provisions
of §16.053 which require regional plans to be consistent with
guidance principles for the state plan, and which require
regional water plans to provide information based on data
provided or approved by the board, and which provides certain
statutory requirements for the regional water plans.
The statutory provisions affected by the new sections are Texas
Water Code, §§16.051, 16.053, and 16.054.
§357.1. General.
This chapter will govern designation of regional water planning
areas, designation of regional water planning groups, consideration
of existing planning efforts by regional water planning groups,
the format of information to be presented in regional water plans,
development of regional water plans, adoption of regional water plans
by regional water planning groups, and approval of regional water
plans by the board.
§357.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.
Words defined in the applicable provisions of the Texas Water Code,
Chapter 16, and not defined here shall have the meanings provided
in Chapter 16.
Board - The Texas Water Development Board.
Drought of record - The period of time when natural hydrological
conditions provided the least amount of water supply.
Executive administrator - The executive administrator of the board or
a designated representative.
Flows at 50% of normal - The amount of water supply based on 50%
of the normal hydrological condition.
Flows at 75% of normal - The amount of water supply based on 75%
of the normal hydrological condition.
Long-term water needs - Those needs which must be met by
implementation of water supply management strategies within the
next 30 to 50 years based on federal census years (2040, 2050, etc).
Near-term water needs - Those needs which must be met by
implementation of water supply management strategies within the
next 30 years based on federal census years (2000, 2010, 2020, 2030,
etc).
Normal hydrological conditions - The median of all stream flows
legally available to a water user in the monthly flow range that
occurs most frequently for surface water sources or the median of
all precipitation values in the monthly precipitation range that occurs
most frequently for groundwater sources.
Political subdivision - City, county, district or authority created
under the Texas Constitution, Article III, §52, or Article XVI, §59,
any other political subdivision of the state, any interstate compact
commission to which the state is a party, and any nonprofit water
supply corporation created and operating under Acts of the 43rd
Legislature, 1933, 1st Called Session, Chapter 76, (Vernon’s Texas
Civil Statutes, Article 1434a).
Regional water plan - Plan or amendment to an adopted or approved
regional water plan developed by a regional water planning group
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for a regional water planning area pursuant to the Texas Water Code,
§16.053 and this chapter.
State water plan - The most recent state water plan adopted by the
board under the Texas Water Code, Chapter 16.
§357.3. Designation of Regional Water Planning Areas.
(a) The board shall, no later than September 1, 1998,
designate areas for which regional water plans shall be developed,
taking into consideration factors such as:
(1) river basin and aquifer delineations;
(2) water utility development patterns;
(3) socioeconomic characteristics;
(4) existing regional water planning areas;
(5) political subdivision boundaries;
(6) public comment; and
(7) other factors the board deems relevant.
(b) The board shall review and update the designations
of regional water planning areas as necessary but at least every 5
years, on its own initiative or upon recommendation of the executive
administrator. The board shall provide notice of its intent to amend
the designations of regional water planning areas 30 days before
making any change by publishing notice of the proposed change in the
Texas Register and by mailing notice of the proposed change 30 days
before making any change to the affected regional water planning
groups, to each mayor of a municipality with a population of 1,000
or more or which is a county seat that is located in whole or in part
in the regional water planning areas proposed to be impacted, and
to each county judge of a county located in whole or in part in the
regional water planning areas proposed to be impacted.
§357.4. Designation of Regional Water Planning Groups.
(a) The board shall, no later than 60 days after the
designation of regional water planning areas under §357.3 of this title
(relating to Designation of Regional Water Planning Areas), designate
initial regional water planning group representatives from within each
regional water planning area to serve as the initial coordinating body
to include one representative from each of the eleven interests listed in
TexasWater Code §16.053(c). The board may designateother persons
as part of the initial coordinating body in addition to those named to
represent the eleven interests in order to meet the special needs of
the region. The interests listed in Texas Water Code, §16.053(c) are
defined as follows:
(1) public, defined as those persons or entities having
no economic interest in the interests represented by paragraphs (2)
through (11) of this subsection other than as a normal consumer;
(2) counties, defined as the county governments for the
254 counties in Texas;
(3) municipalities, defined as governments of cities
created or organized under the general, home-rule, or special laws
of the state;
(4) industries, defined as corporations, partnerships, sole
proprietorships, or other legal entities that are formed for the purpose
of making a profit and which produce or manufacture goods or
services and which are not small businesses;
(5) agricultural interests, defined as those persons or
entities associated with production or processing of plant or animal
products;
(6) environmental interests, defined as those persons or
groups advocating the conservation and wise use of the state’ s natural
resources, including but not limited to soil, water, air, and living
resources;
(7) small businesses, defined as corporations, partner-
ships, sole proprietorships, or other legal entities that are formed for
the purpose of making a profit, are independently owned and oper-
ated, and have fewer than 100 employees or less than $1 million in
gross annual receipts;
(8) electric generating utilities, defined as any persons,
corporations, cooperative corporations, or any combination thereof,
other than municipal corporations or river authorities, owning or
operating for compensation, equipment or facilities for producing or
generating electricity for retail sale or for resale to others;
(9) river authorities, defined as any districts or authorities
created by the legislature which contain areas within their boundaries
of one or morecountiesand which are governed by boardsof directors
appointed or designated in whole or part by the governor or board,
including, without limitation, San Antonio River Authority;
(10) water districts, defined as any districts or authorities,
created under authority of either Texas Constitution, Article III,
§52(b)(1) and (2), or Article XVI, §59 including districts having the
authority to regulate the spacing of or production from water wells,
but not including river authorities; and
(11) water utilities, defined as any persons, corporations,
cooperative corporations, or any combination thereof that provide
water supplies for compensation except for municipalities, river
authorities, or water districts.
(b) The executive administrator shall prepare a list of nomi-
nees for the initial coordinating body for each regional planning area
for the board to consider for each interest, giving strong consideration
to a consensus nominee from those individuals and entities that col-
lectively represent that interest, to the willingness, water knowledge,
regional water planning experience, and commitment to the regional
water planning process of the nominees, and to achieving a wide
geographic representation of the members of the initial coordinating
body.
(c) Members of the initial coordinating body and represen-
tatives designated by the initial coordinating body shall serve as the
regional water planning group. The initial coordinating body, in a
meeting posted according to the Texas Open Meetings Act, shall des-
ignate additional representatives to ensure adequate representation of
interests in the regional water planning area on the regional water
planning group, including, but not limited to, the interests identified
in subsections (a), (f) and (g) of this section. At the option of the
regional planning group, entities identified by subsection (f)(4) of this
section may be designated as voting members of the regional plan-
ning group. Each regional water planning group shall provide a list
of its members to the executive administrator, keeping the list current
with any additions or deletions and showing how the interests shown
in paragraph (a) of this section are represented.
(d) A regional water planning group may add additional
representatives to serve on the regional water planning group to ensure
adequate representation of interests in the regional water planning
area.
(e) Upon update of a regional water planning area under
§357.3(b) of this title (relating to Designation of Regional Water
Planning Areas), the board shall designate representatives to an
initial coordinating body for the new regional water planning group
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under the provisions of subsections (a) and (b) of this section after
consulting with members of any existing regional water planning
groups affected by the update. The initial coordinating body for
the updated regional planning area shall follow the procedures in
subsection (c) of this section to form the new regional water planning
group.
(f) Non-voting members of each regional water planning
group shall include the following:
(1) staff member of the board to be designated by the
executive administrator;
(2) staff member of the Texas Parks and Wildlife
Department designated by its executive director;
(3) member of each adjacent regional water planning
group to serve as a liaison;
(4) representative of each entity with headquarters located
in another regional water planning area and which holds surface water
rights authorizing a diversion of 1,000 acre-feet a year or more in the
regional water planning area, which supplies water under contract
in the amount of 1,000 acre-feet a year or more to entities in the
regional water planning area, or which receives water under contract
in the amount of 1,000 acre-feet a year or more from the regional
water planning area;
(5) representative of each state or nation that shares water
resources with the regional water planning area; and
(6) representative of an entity with binational authority, if
the regional water planning area shares water resources with another
nation.
(g) Regional water planning groups may designate represen-
tatives of state or federal agencies, including Texas Natural Resource
Conservation Commission, Texas General Land Office and Texas De-
partment of Agriculture, or other entities that the regional water plan-
ning groups determine important to the planning effort at any time as
non-voting members.
(h) Regional water planning groups may form voluntary as-
sociations composed of representatives of one or more planning re-
gions. These interregional planning committees may coordinate inter-
regional issues that will benefit each region, and may conduct joint
studies of issues affecting their regions. Regional water planning
groups may enter into written agreements with one or more other re-
gional water planning groups that are binding to the extent allowed
by law. These agreements could, in addition to other purposes, allow
two or more regional planning groups to jointly prepare one plan for
all or a portion of their regional water planning areas subject to ap-
proval of all regional water planning groups involved.
(i) Regional water planning groups may form sub-regional
water planning groups to conduct planning that may be incorporated
into the regional water plans such as for metropolitan and non-
metropolitan areas, to study technical or other issues, or other reasons
determined by the regional water planning groups. The regional water
planning group shall assure that all of the interests listed in subsection
(a) of this section are invited to participate on each the sub-regional
water planning group formed. Regional water planning groups may
form committees to address issuesdeemed appropriateby theregional
water planning group. Any plans or information developed by sub-
regional water planning groups or by committees may be included
in the regional water plan only upon approval of the regional water
planning group.
(j) Regional water planning groups shall adopt bylaws that
are consistent with provisions of this chapter, copies of which, and
any revisions thereto, shall be provided to the executive administrator.
Within 30 days after the board names members of the initial
coordinating body, the executive administrator shall provide to each
member of the initial coordinating body a set of model bylaws which
the regional water planning group may consider. The bylaws adopted
by the regional water planning group shall at a minimum address the
following elements:
(1) definition of a quorum necessary to conduct business;
(2) method to be used to approve items of business
including adoption of regional water plans or amendments thereto;
(3) methods to be used to name additional members;
(4) terms and conditions of membership;
(5) terms of participation as used in §357.7(5)(b) of this
title (related to Regional Water Plan Development);
(6) methods to record minutes and where minutes will
be archived as part of the public record; and
(7) methods to resolve disputes between regional water
planning group members on matters coming before the regional water
planning group.
(k) The board may not approve funding under Chapter 355,
Subchapter C of this title (relating to Regional Water Planning Grants)
for a regional water planning area until a copy of the adopted bylaws
of the regional water planning group that meet the requirements
of subsection (j) of this section has been filed with the executive
administrator.
§357.5. Guidelines for Development of Regional Water Plans.
(a) Goals of plan. The regional water plan shall provide
for the orderly development, management, and conservation of water
resources and preparation for and response to drought conditions
in order that sufficient water will be available at a reasonable
cost to ensure public health, safety, and welfare; further economic
development; and protect the agricultural and natural resources of the
regional water planning area.
(b) Submittal of plan. The regional water planning group
shall prepare, adopt, and submit a regional water plan to the executive
administrator on or before September 1, 2000 and at least as
frequently as every 5 years thereafter, for board approval and inclusion
in the state water plan.
(c) Relation to state and local plans. Regional water plans
shall be consistent with 31 TAC Chapter 358 (relating to State Water
Planning Guidelines) and this chapter. Regional water planning
groups shall consider and use as a guide the state water plan and
local water plans provided for in the Texas Water Code, §16.054.
(d) Use of population and water demands. In developing
regional water plans, regional water planning groups shall use:
(1) state population and water demand projections con-
tained in the state water plan or adopted by the board after consulta-
tion with the Texas Natural Resource Conservation Commission and
Texas Parks and Wildlife Department in preparation for revision of
the state water plan; or
(2) in lieu of paragraph (1) of this subsection, population
or water demand projection revisions that have been adopted by the
board, after coordination with Texas Natural Resource Conservation
Commission and Texas Parks and Wildlife Department, based on
changed conditions and availability of new information. Within
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45 days of receipt of a request from a regional water planning
group for revision of population or water demand projections, the
executive administrator shall consult with the requesting regional
water planning group and respond to their request.
(e) Plan development. In developing regional water plans,
regional water planning groups shall:
(1) evaluate alternative water supply management strate-
gies for effect on environmental water needs including effect on bays
and estuaries using environmental information resulting from site-
specific studies, or, in the absence of such information, using state
environmental planning criteria adopted by the board for inclusion
in the state water plan after coordinating with staff of Texas Natu-
ral Resource Conservation Commission and Texas Parks and Wildlife
Department;
(2) provide water supply management strategies to be
used during a drought of record, when flows are 75% of normal and
when flows are 50% of normal;
(3) protect existing water rights, contracts, and option
agreements, but may consider potential amendments of water rights,
contracts and agreements. Any amendments will require the eventual
consent of the owner;
(4) provide specific recommendations of water supply
management strategies based upon identification, analysis, and com-
parison of all water supply management strategies the regional water
planning group determines to be potentially feasible so that the wa-
ter supply management strategies that balance cost effectiveness and
environmental sensitivity are considered and pursued, where appro-
priate;
(5) incorporate water conservation planning and drought
contingency planning into the near term strategies and long-term
strategies or alternatives to address water supply needs;
(6) conduct their planning to achieve efficient use of
existing water supplies, explore opportunities for and the benefits
of developing regional water supply facilities or providing regional
management of water facilities, coordinate the actions of local and
regional water resource management agencies, provide substantial
involvement by thepublic in thedecision making process, and provide
full dissemination of planning results; and
(7) consider the effect of the regional water plan on
navigation.
(f) Existing law. Each regional water planning group shall
prepare its regional water plan to be consistent with applicable
state and federal law including applicable interstate compacts and
applicable international treaties.
(g) Special water resources. The board may, on its own
initiative or upon recommendation of the executive administrator,
identify as part of its designation of regional water planning areas or
amendment of such designation special water resources to facilitate
planning for water supplies obligated to meet demands outside
the regional water planning area which contains the special water
resource. The board shall consider the following characteristics when
designating these areas:
(1) the water rights to the water resource are owned
in whole or in part by an entity headquartered in a regional water
planning area different from the one containing the water resource;
(2) a water supply contract commits water from the water
resource to an entity headquartered in a regional water planning area
different from the one containing the water resource; or
(3) an existing water supply option agreement may
result in water from the water resource being supplied to an entity
headquartered in a regional water planning area different from the
one containing the water resource.
(h) Protecting rights to special water resources. When
developing awater plan that involves a special water resource, defined
in subsection (g) of this section, the regional water planning group for
the regional planning area which contains the special water resource
shall protect thewater rights, water supply contracts, and water supply
option agreements associated with the special water resource so that
supplies obligated to meet demands outside the regional planning
areas shall not be impacted. Any plans that could impact the water
rights, water supply contracts, or water supply option agreements
associated with the special water resource shall be based only on
potential adjustments to the water rights, water supply contracts or
option agreements by those entities holding interests in such water
rights, water supply contract, or water supply option agreements.
Any amendments will require the eventual consent of the owner. All
holders of interests in water rights, water supply contracts or option
agreements in the special water resource shall be provided notice of
all meetings of the regional water planning group or sub-groups, and
shall be provided an opportunity to comment on the scope of work
affecting the special water resource, and on the proposed regional
water plan, with such comments being submitted to the executive
administrator with submittal of the adopted regional water plan.
(i) Emergency transfers. Regional water plans shall include
recommendations for emergency transfers of surface water including
a determination of the part of each water right for non-municipal use
in the regional water planning area that may be transferred without
causing unreasonable damage to the property of the non-municipal
water rights holder in accordance with Texas Water Code, §11.139.
(j) Simplified planning. If a regional water planning group
determines in its analysis of water needs that it has sufficient supplies
in the regional water planning area to meet the needs for the 50-
year planning period in accordance with this chapter, regional water
planning groups may perform simplified regional water planning as
follows:
(1) the identification of water supplies that are available
for voluntary redistribution within a region or to other regions; and
(2) adoption of the state plan information as the regional
water plan; or
(3) other activities upon approval of the executive admin-
istrator.
(k) Existing regional planning efforts. In developing a
regional water plan, the regional water planning group shall consider
the following:
(1) existing plans and information, including:
(A) water conservation plans;
(B) drought contingency plans;
(C) certified groundwater conservation district man-
agement plans;
(D) publicly available plans of major agricultural,
municipal, manufacturing and commercial water users;
(E) water management plans;
(F) water availability requirements promulgated by a
county commissioners court in accordance with Texas Water Code,
§35.019; and
PROPOSED RULES December 26, 1997 22 TexReg 12693
(G) any other information available from existing
local or regional water planning studies; and
(2) existing programs and goals, including:
(A) the state Clean Rivers Program;
(B) the federal Clean Water Act; and
(C) other planning goals including, but not limited to,
regionalization of water and wastewater services, where appropriate.
(l) Actions needed for regional plan adoption and approval.
Prior to adoption and approval of a regional water plan, nothing in this
chapter shall prevent development of a management plan or project
where local or regional needs require action.
§357.6. Preplanning.
Prior to the preparation of the regional water plans the regional water
planning group shall perform the following tasks:
(1) after 30 day notice to the public as described in
§357.12(a)(5) and (6) of this title (relating to Notice and Public
Participation), hold at least one public meeting to gather suggestions
and recommendations from the public as to issues that should be
addressed or provisions that should be included in the regional or
state water plan;
(2) prepare a scope of work that includes a detailed
description of tasks to be performed, identification of responsible
parties for task execution, a task schedule, task and expense budgets,
and description of any interim products, draft reports, and final reports
that are to be developed as part of the planning process;
(3) approve any amendments to the scope of work only
in an open meeting of the regional water planning group where notice
of the proposed action was provided;
(4) designate a political subdivision or political subdi-
visions as a representative(s) of the regional water planning group
eligible to apply for financial assistance for scope of work and re-
gional water plan development pursuant to Chapter 355, Subchapter
C, of this title (relating to Regional Water Planning Grants); and
(5) ask regional water planning groups (responding
regional water planning groups) of all other regional water planning
areas (responding regional water planning areas) if they desire to
have a geographical region designated as an informational subarea
so that water planning information may be readily exchanged for
such informational subareas. For informational subareas that meet
the requirements of subparagraphs (A)-(D) of this paragraph, regional
water planning groups and responding regional water planning groups
shall exchange information specified in §357.7(2)-(4) of this title
(relating to Regional Water Plan Development) on population and
water demand data, on water supplies available, and on water supply
and demand analysis results, in addition to any other information the
regional planning groups choose to exchange. The regional water
planning group shall develop its scope of work so that information
can be exchanged with the responding regional water planning group
if the geographic region comprising the informational subarea meets
one or more of the following criteria:
(A) is currently being provided wholesale or retail
water service by an entity whose headquarters is in the responding
regional water planning area or from sources of water or facilities
within the responding regional water planning area;
(B) is within an area designated by the Texas Legisla-
ture as an area, either in whole or in part, that may or shall be served
by an entity whose headquarters is in the responding regional water
planning area or from sources of water or facilities in the responding
regional water planning area;
(C) is an area identified in current or existing studies
as an area likely to be served in the future from entities whose
headquarters are in the responding regional water planning area or
from sources of water or facilities within the responding regional
water planning area; or
(D) is designated by the executive administrator as an
informational subarea.
§357.7. Regional Water Plan Development.
(a) Regional water plan development shall include the
following:
(1) description of theregional water planning area includ-
ing major water providers, current water use, identified water quality
problems, sources of groundwater and surface water including ma-
jor springs, major demand centers, agricultural and natural resources,
social and economic aspects of the region including information on
current population and primary economic activities, initial assessment
of current preparations for drought within the region, summary of
existing regional water plans, summary of recommendation in state
water plan, summary of local water plans, and any identified threats
to the agricultural and natural resources of the region due to water
quantity problems or water quality problems related to water supply;
(2) presentation of current and projected population and
water demands. Results shall be reported by city, county and that
portion of a river basin within the regional water planning area for
major providers of water for municipal and manufacturing purposes,
and for categories of water use including municipal, manufacturing,
irrigation, steam-electric power generation, mining, and livestock
watering;
(3) evaluation of adequacy of current water supplies
available to the regional water planning area for use during drought
of record, when flows are at 50% of normal, and when flows are
at 75% of normal. This evaluation shall consider surface water and
groundwater data from the state water plan, existing water rights,
contracts and option agreements, other planning and water supply
studies, and analysis of water supplies available to the regional water
planning area. Analysis of surface water available from reservoirs
shall be based on firm yield analysis of reservoirs, defined as the
supply the reservoir can provide during a drought of record using
reasonable sedimentation rates and the assumption that all senior
water rights will be totally utilized. Until information is provided
by the Texas Natural Resource Conservation Commission, regional
water planning groups may use estimates of the projected amount
of water that would be available from existing water rights during
a drought of record, when flows are at 75% of normal, and when
flows are at 50% of normal. Once this information is available
from the Texas Natural Resource Conservation Commission, the
regional planning group shall incorporate it in its next planning
cycle. The executive administrator, after coordination with staff
of the Texas Natural Resource Conservation Commission and the
Texas Parks and Wildlife Department, shall identify the methodology,
in consultation with representatives of regional planning groups,
to be used by regional water planning groups to calculate normal
hydrological condition. The executive administrator shall provide
available technical assistance to the regional water planning groups
upon request to assist them in selecting appropriate methods and
data to be used to determine water supply availability. Results of
evaluations shall be reported by city, county, and portion of a river
basin within the regional water planning area for major providers of
municipal and manufacturing water and for categories of water use
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including municipal, manufacturing, irrigation, steam-electric power
generation, mining, and livestock watering;
(4) water supply and demand analysis comparing water
demands as developed in paragraph (2) of this subsection with
current water supplies available to the regional water planning area
as developed in paragraph (3) of this subsection to determine if the
water users in the regional water planning area will experience a
surplus of supply or a need for additional supplies. The social and
economic impact of meeting or not meeting these needs shall be
evaluated by the regional water planning groups and reported by
regional water planning area and river basin. Other results shall
be reported by city, county, and portion of a river basin within
the regional water planning area for major providers of municipal
and manufacturing water and for categories of water use including
municipal, manufacturing, irrigation, steam-electric power generation,
mining, and livestock watering. The executive administrator shall
provide available technical assistance to the regional planning groups,
upon request, on water supply and demand analysis, including
methods to evaluate the social and economic impacts of not meeting
needs;
(5) using the water supply needs identified in paragraph
(4) of this subsection, plans to be used during the drought of record,
when flows are at 75% of normal, and when flows are at 50% of
normal to provide sufficient water supply to meet the needs identified
in paragraph (4) of this subsection and in accordance with paragraph
(8) of this subsection. Separate plans shall be developed to include
the recommended water supply management strategies or alternative
long-term scenarios for each of the three water supply conditions
(drought of record, flows at 50% of normal, and flows at 75%
of normal) under guidelines of paragraph (8) of this subsection.
Alternatively, one or two plans shall be developed that include
recommended water supply management strategies or alternative
long-term scenarios applicable for all or a combination of the three
water supply conditions (drought of record, flows at 50% of normal,
and flows at 75% of normal) under guidelines of paragraph (8) of
this subsection, respectively. These plans shall meet all needs for the
water use categories of municipal, manufacturing, irrigation, steam-
electric power generation, mining, and livestock watering except:
(A) plansmay identify thoseneedsfor which no water
management strategy is feasible. Full evaluation of water supply
management strategies must be presented and reasons given for why
no water supply management strategies are feasible; or
(B) where a political subdivision that provides water
supply (other than water supply corporations, counties, or river
authorities) does not participate in the regional planning effort for
needs located within its boundaries or extraterritorial jurisdiction.
The regional planning group shall establish terms of participation
that shall be equitable and shall not unduly hinder participation;
(6) evaluation of all water supply management strategies
the regional planning group determines to be potentially feasible,
including:
(A) water conservation and drought response planning
including water demand management;
(B) reuse of wastewater;
(C) expanded use or acquisition of existing supplies
including systems optimization and conjunctive use of resources;
(D) reallocation of reservoir storage to new uses;
(E) voluntary redistribution of water including water
marketing, regional water banks, sales, leases, options, subordination
agreements, and financing agreements;
(F) subordination of existing water rights through
voluntary agreements;
(G) enhancements of yields of existing sources;
(H) control of naturally occurring chlorides;
(I) interbasin transfers;
(J) new supply development including construction
and improvement of surface water resources;
(K) water supply management strategies identified in
the state water plan for the regional water planning area;
(L) brush control, precipitation enhancement, and
desalinization;
(M) water supply that could be made available by
cancellation of water rights based on data provided by the Texas
Natural Resource Conservation Commission;
(N) aquifer storage and recovery; and
(O) other measures;
(7) evaluations of water supply management strategies by
including:
(A) evaluation of the quantity, reliability, and cost
of water delivered and treated for the end user’s requirements,
incorporating factors to be used in the calculation of infrastructure
debt payments provided by the executive administrator;
(B) environmental factors including effects on envi-
ronmental water needs, wildlife habitat, cultural resources, and effect
of upstream development on bays, estuaries, and arms of the Gulf of
Mexico;
(C) impacts on other water resources of the state
including other water supply management strategies and groundwater
surface water interrelationships;
(D) impacts of water supply management strategies
on threats to agricultural and natural resources of the regional water
planning area;
(E) any other factors as deemed relevant by the
regional water planning group;
(F) equitable comparison and consistent application of
all water supply management strategies the regional planning groups
determines to be potentially feasible for each water supply need;
(G) consideration of the provisions in Texas Water
Code, §11.085(k)(1) for interbasin transfers; and
(H) consideration of third party social and economic
impacts resulting from voluntary redistributions of water; and
(8) plans to meet needs, which shall include:
(A) specific recommendations of water supply man-
agement strategies to meet the near-term needs in sufficient detail to
allow state agencies to make financial or regulatory decisions to de-
termine the consistency of the proposed action before the state agency
with an approved regional water plan; and
(B) specific recommendations of water supply man-
agement strategies or alternative long-term scenarios that meet the
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long-term needs. An alternative long-term scenario is a combination
of various water supply management strategies; and
(9) regulatory, administrative, or legislative recommen-
dations that the regional water planning group believes are needed
and desirable to facilitate the orderly development, management, and
conservation of water resources and preparation for and response to
drought conditions in order that sufficient water will be available at
a reasonable cost to ensure public health, safety, and welfare; further
economic development; and protect the agricultural and natural re-
sources of the state and regional water planning area. The regional
water planning group may develop information as to the potential
impact once proposed changes in law are enacted.
(b) Specific recommendations of water supply management
strategies to meet an identified need will not be shown as meeting the
need for a political subdivision if the political subdivision to supply or
to be provided water supplies objects to inclusion of the strategy for
such political subdivision and specifies its reasons for such objection.
This does not prevent the inclusion of the strategy to meet other
needs.
(c) The executive administrator shall provide technical
assistance within available resources to the regional water planning
groups requesting such assistance in performing regional water
planning activities and if requested, may facilitate resolution of
conflicts within regional water planning areas.
§357.8. Ecologically Unique River and Stream Segments.
(a) Regional water planning groups may include in adopted
regional water plans recommendations for river and stream segments
of unique ecological value by preparing a recommendation package
consisting of a physical description giving the location of the stream
segment, maps, and photographs of the stream segment and a site
characterization of the stream segment documented by supporting
literature and data. The recommendation package shall address
each of the criteria for designation of river and stream segments
of ecological value found in subsection (b) of this section. The
regional water planning group shall forward the recommendation
package to the Texas Parks and Wildlife Department and allow the
department 30 days for its written evaluation of the recommendation.
The adopted regional water plan shall include, if available, Texas
Parks and Wildlife Department’s written evaluation of each river and
stream segment recommended as a river or stream segment of unique
ecological value.
(b) A regional water planning group may recommend a river
or stream segment as being of unique ecological value based upon
the following criteria:
(1) biological function - stream segments which display
significant overall habitat value including both quantity and quality
considering the degree of biodiversity, age, and uniqueness observed
and including terrestrial, wetland, aquatic, or estuarine habitats;
(2) hydrologic function - stream segments which are
fringed by habitats that perform valuablehydrologic functionsrelating
to water quality, flood attenuation, flow stabilization, or groundwater
recharge and discharge;
(3) riparian conservation areas - stream segments which
are fringed by significant areas in public ownership including state
and federal refuges, wildlife management areas, preserves, parks, or
mitigation areas, or other areas held by governmental organizations
for conservation purposes;
(4) high water quality/exceptional aquatic life/high aes-
thetic value - stream segments and spring resourcesthat are significant
due to unique or critical habitats and exceptional aquatic life uses de-
pendent on or associated with high water quality; or
(5) threatened or endangered species/unique communities
- sites along streams where water development projects would have
significant detrimental effects on state or federally listed threatened
and endangered species; and sites along streams significant due to
the presence of unique, exemplary, or unusually extensive natural
communities.
§357.9. Unique Sites for Reservoir Construction.
A regional water planning group may recommend sites of unique
value for construction of reservoirs by including descriptions of the
sites, reasons for the unique designation and expected beneficiaries
of the water supply to be developed at the site. The following criteria
shall be used to determine if asite isunique for reservoir construction:
(1) site specific reservoir development is recommended
as a specific water management strategy or in an alternative long-term
scenario in an adopted regional water plan; or
(2) the location, hydrologic, geologic, topographic, water
availability, water quality, environmental, cultural, and current de-
velopment characteristics, or other pertinent factors make the site
uniquely suited for reservoir development to provide water supply for
the current planning period or where it might reasonably be needed
to meet needs beyond the 50-year planning period.
§357.10. Format of Information to be Presented in Regional Water
Plans.
(a) Initially prepared and adopted regional water plans or
amendments to approved regional water plans shall include the
following:
(1) technical report prepared in accordance with this
chapter;
(2) executive summary that documents the key regional
water plan findings and recommendations; and
(3) summaries of all written comments received concern-
ing the regional water plan with a response by the regional planning
group explaining how the plan was revised or why changes were not
warranted.
(b) The regional water planning group will transfer copies of
all data and reports generated by the planning process and used in
developing the regional water plan to the executive administrator. To
the maximum extent possible, data shall be transferred in digital form
to the executive administrator according to specifications provided by
the executive administrator. One copy of all reports prepared by
the regional water planning group shall be provided to the executive
administrator in digital format according to specifications provided
by the executive administrator. All digital mapping shall use a
geographic information system according to specifications provided
by the executive administrator. The executive administrator shall seek
the input from the Texas Geographic Information Council regarding
specifications mentioned in this subsection.
§357.11. Adoption of Regional Water Plans by Regional Water
Planning Groups.
(a) Regional water planning groups shall submit an initially
prepared regional water plan to the executive administrator prior to
adoption of the regional water plan by the regional water planning
group. The executive administrator shall provide written comments
to the regional water planning group within 30 days of receipt of the
initially prepared regional water plan. The executive administrator
may delay providing comments up to a total of 60 days from receipt
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of the initially prepared regional water plan by providing reasons
for the delay to the regional water planning group. The regional
water planning group shall consider revisions to the regional water
plan based on the executive administrator’ s written comments and all
other public comments received.
(b) The regional water planning group shall submit in a
timely manner to the executive administrator information on any
known interregional conflict between regional water plans.
(c) The regional water planning group shall modify the
regional water plan to incorporate board resolutions of interregional
conflicts.
(d) The regional water planning group shall seek to resolve
conflicts with other regional water planning groups and shall partici-
pate in any board sponsored efforts to resolve interregional conflicts.
(e) A regional water planning group may amend an adopted
regional water plan at any meeting, after giving proper notice.
A regional water planning group may propose amendments to an
approved regional water plan by submitting proposed amendments
to the board for its consideration and possible approval under the
standards and procedures of this chapter.
§357.12. Notice and Public Participation.
(a) Regional water planning groups and any sub-regional
water planning groups shall provide for public participation which
shall include the following:
(1) at least one public meeting prior to the preparation of
the regional water plan pursuant to §357.6(a)(1) of this title (relating
to Preplanning) held in somecentral location within the regional water
planning area;
(2) on-going opportunities for public input during prepa-
ration of the regional water plan;
(3) a public hearing following preparation, but before
submittal to the board, of an initially prepared regional water plan, to
be held in a central location within the regional water planning area;
(4) a public hearing before adoption of an amendment
including amendments required by the board’ s resolution of interre-
gional conflicts, to be held in a central location; and
(5) notice of the public meetings and public hearings
required by paragraphs (1), (3), and (4) of this subsection shall be
published in a newspaper of general circulation in each county located
in whole or in part in the regional water planning area before the 30th
day preceding the date of the public meeting or hearing and mailed
to, at a minimum, the following:
(A) each mayor of a municipality with a population
of 1,000 or more or which is a county seat that is located in whole
or in part in the regional water planning area;
(B) each county judge of a county located in whole
or in part in the regional water planning area;
(C) each special or general law district or river
authority with responsibility to manage or supply water in theregional
water planning area;
(D) each retail public utility, defined as a community
water system, that serves any part of the regional water planning area
or receives water from the regional water planning area; and
(E) each holder of record of a water right for the use
of surface water the diversion of which occurs in the regional water
planning area;
(6) notice of the public meetings and public hearings
shall include:
(A) a date, time, and location of the public meeting
or hearing;
(B) a summary of the proposed action to be taken;
(C) the name, telephone number, and address of the
person to whom questions or requests for additional information may
be submitted; and
(D) information on how the public may submit
comments.
(b) Regional planning groups shall make copies of the
regional water plan available for public inspection at least one
month before a public hearing required or held in accordance with
paragraphs (3) and (4) of this subsection by providing a copy of the
regional water plan in the county courthouse and at least one public
library of each county having land in the regional water planning area
and include locations of such copies in the notice for public hearing.
(c) Regional planning groups shall:
(1) conduct all regional water planning business includ-
ing sub-regional water planning business in an open meeting in accor-
dance with the Texas Open Meetings Act with a copy of all materials
presented or discussed available for public inspection prior to and
following the meeting; and
(2) provide notice of regional water planning group and
sub-regional water planning meetings to persons who requested in
writing receipt of such notice.
§357.13. Consistency with Regional Water Plan.
(a) For the purposes of the Texas Water Code, §16.053(j),
projects proposed to the board for funding to meet any need
identified in an approved regional water plan for which there is
not a recommended water management strategy in such plan will
be considered by the board not to be consistent with the approved
regional water plan.
(b) For purposes of the Texas Water Code, §16.053(k), the
board may consider, among other factors, changed conditions if a
political subdivision requests a waiver of the Texas Water Code,
§16.053(j) for a project proposed to the board for funding to meet a
need in a manner that is not consistent with the manner the need is
addressed in an approved regional water plan. The board shall request
the members of any affected regional planning group to provide input
on the request for waiver of the Texas Water Code, §16.053(j).
§357.14. Approval of Regional Water Plans by the Board.
Upon receipt of aregional water plan adopted by the regional planning
group, the board will consider approval of such plan based on the
following criteria.
(1) The board shall verify adoption of the regional water
plan by the regional water planning group.
(2) The board shall approve the plan only if it finds that
the regional water plan meets the requirements contained in the Texas
Water Code, Chapter 16, Chapter 357 of this title (relating to Regional
Water Planning Guidelines) and Chapter 358 of this title (relating to
State Water Planning Guidelines).
(3) The board shall approve the plan only after it
considers information from regional water planning groups of the
existence of an interregional conflict and finds that no interregional
conflict exists. The board shall not consider approval of a regional
water plan unless all regional water plans which could contain
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conflicts have also been submitted to the board for approval, or the
board determines that such plans are not likely to be submitted.
(4) In the event the board finds that the regional water
plan does not meet the requirements contained in the Texas Water
Code, Chapter 16, Chapter 357 of this title (relating to Regional
Water Planning Guidelines), and Chapter 358 of this title (relating to
State Water Planning Guidelines) the executive administrator shall:
(A) notify the affected regional water planning group
of the nature of the problems; and
(B) request the affected regional water planning
group’ s assistance in resolving the problems.
(5) In the event negotiations fail to produce a plan the ex-
ecutive administrator considers to resolve compliance problems noted
under paragraph (4) of this subsection, the executive administrator
shall:
(A) describe the remaining problems and recom-
mended actions needed to resolve them;
(B) provide notice of its intent to hold apublic hearing
on remaining problems and proposed recommendations for resolution
of the problems by publishing notice of the proposed change in the
TexasRegister 30 daysbefore thepublic hearing and by mailing notice
of the public hearing 30 days before public hearing to the affected
regional water planning groups, to each mayor of a municipality with
a population of 1,000 or more or which is a county seat that is located
in whole or in part in the regional water planning areas proposed to
be impacted, and to each county judge of a county located in whole or
in part in the regional water planning areas proposed to be impacted;
(C) hold a public comment hearing on the remaining
problems and proposed recommendation for resolution of the prob-
lems at a time and place determined by the executive administrator.
At the hearing, the executive administrator shall take comments from
the regional water planning groups, political subdivisions, and mem-
bers of the public on the issues identified by the board as unresolved
problems; and
(D) make a recommendation to the board as to
whether or not problems remain.
(6) The board shall consider the executive administrator’s
recommendation and statements by a representative for the regional
water planning group and others and determine whether the regional
water plan meets the requirements contained in the Texas Water Code,
Chapter 16, Chapter 357 of this title (relating to Regional Water
Planning Guidelines), and Chapter 358 of this title (relating to State
Water Planning Guidelines).
(7) The executive administrator shall notify affected re-
gional water planning groups of the board’s decision including details
of how affected regional water plans must be amended.
(8) In the event the board finds that an interregional
conflict exists between adopted regional water plans, the executive
administrator shall:
(A) notify the affected regional water planning groups
of the nature of the interregional conflict;
(B) request affected regional water planning groups
assistance in resolving the conflict; and
(C) negotiate resolutions of conflicts with regional
water planning groups and other interested parties as determined by
the executive administrator.
(9) In the event negotiations conducted under paragraph
(8) of this subsection to resolve conflicts between adopted regional
water plans are unsuccessful, the executive administrator shall:
(A) determine a proposed recommendation for reso-
lution of the conflict;
(B) provide notice of its intent to hold a public
hearing on proposed recommendations for resolution of the conflict
by publishing notice of the proposed change in the Texas Register 30
days before the public hearing and by mailing notice of the public
hearing 30 days before public hearing to the affected regional water
planning groups, to each mayor of a municipality with a population
of 1,000 or more or which is a county seat that is located in whole or
in part in the regional water planning areas proposed to be impacted,
and to each county judge of a county located in whole or in part in
the regional water planning areas proposed to be impacted;
(C) hold a public hearing on the proposed recommen-
dation for resolution of the conflict at a time and place determined by
the executive administrator. At the hearing, the executive adminis-
trator shall take comments from the regional water planning groups,
political subdivisions, and members of the public on the issues iden-
tified by the board as unresolved problems; and
(D) make a recommendation to the board for resolu-
tion of the conflict.
(10) The board shall consider the executive administra-
tor’s recommendation and statements by a representative for each
regional water planning group and others and determine the resolu-
tion of the conflict.
(11) The executive administrator shall notify affected
regional water planning groups of board’s decision including details
of how affected regional water plans must be amended.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: February 19, 1998
For further information, please call: (512) 463–7981
♦ ♦ ♦
Chapter 358. State Water Planning Guidelines
31 TAC §§358.1–358.4
The Texas Water Development Board proposes new §358.1 -
358.4 comprising new 31 TAC Chapter 358 concerning state
water planning guidelines. New Chapter 358 is proposed to
govern the board’s development and adoption of the state water
plan, including the incorporation of regional plans approved
pursuant to proposed new Chapter 357 of this title (related
to Regional Planning Guidelines). Senate Bill 1, 75th Texas
Legislature, requires the executive administrator to develop
the state water plan and the board to adopt it no later than
September 1, 2001 and at least every five years after that.
Section 358.1 defines the Chapter’s scope as providing guid-
ance to govern the board’s development of the state water plan.
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Section 358.2 provides definitions of terms in the chapter.
Terms defined in the chapter include: approved regional water
plan, board, guidance principles, regional water planning area,
regional water plan, regional water planning group, state water
plan, and water supply management scenarios, and water
supply management strategies. Other terms defined include:
Long-term water needs are defined as those needs for addi-
tional water supplies which must be met by implementation of
water supply management strategies thirty to fifty years from
now. §358.4(4)(e) requires the state and regional plans to rec-
ommend selected strategies or scenarios of alternative strate-
gies to meet long-term needs.
Near-term water needs are defined as those needs for addi-
tional water supplies which must be met by implementation
of water supply management strategies during the next thirty
years. Under §358.4(4)(e), selected strategies to meet needs
must be recommended for this time period.
River and stream segments of unique ecological value are de-
fined as segments recommended by the board (in coordina-
tion with TNRCC and TPWD) or in approved regional water
plans for legislative protection based on: biological function;
hydrologic function; riparian conservation areas; streams and
springs significant due to unique or critical habitats and excep-
tional aquatic life uses; or sites along streams where water de-
velopment projects would have significant detrimental effects on
endangered species, and sites along streams significant due to
the presence of unique or extensive natural communities.
Sites of unique value for construction of reservoirs are those
sites recommended by the board or in an approved regional
water plan for legislative protection where site-specific reservoir
development is recommended as a specific strategy or in a long-
term scenario in an adopted regional water plan; or factors make
the site uniquely suited for reservoir development for water
supply.
Section 358.3 provides guidelines for development of the state
water plan. Subsection (a) requires development of the plan
by the executive administrator and adoption by the board no
later that September 1, 2001, and at least every five years
after that, incorporating regional plans approved by the board.
Subsection (b) provides guidance principles for development
of the state plan and regional water plans. It sets the overall
goal for planning to identify policies and actions needed to
meet water needs, and prepare and respond to drought, so
sufficient water will be available at a reasonable cost to satisfy a
reasonable projected level of use, to ensure public health, safety
and welfare, and further economic development, and protect
agricultural and natural resources. It requires decision making
to be open and accountable to the public; decisions to be based
on accurate, objective, reliable information with dissemination
of results; and for policies or strategies to consider the public
interest, the water supply, and entities providing this supply
throughout the state. The section requires the state and
regional plans to consider all potentially feasible strategies so
that those water management strategies that balance cost-
effectiveness and environmental sensitivity are considered and
pursued, where appropriate.
The planning processes should consider opportunities to en-
courage voluntary water transfers and consider a balance
of economic, social, aesthetic and ecological viability. The
adopted state water plan and other studies sufficient for plan-
ning shall represent the water supply plan for areas without
approved plans or for water providers not addressed in regional
plans.
The plans also are to be guided by the orderly development,
management, and conservation of water; by legal principles
governing water rights and uses, including protection of exist-
ing rights; coordination of water planning and management ac-
tivities of local, regional, state and federal agencies; improving
or maintaining designated water quality and related uses; coor-
dination of regional planning groups to identify common needs
and to resolve conflicts; management strategies in approved re-
gional plans to meet near-term needs in sufficient detail to allow
agencies making regulatory or financial decisions to determine
if a proposed action is consistent with an approved regional
plan; evaluating alternative management strategies using site-
specific planning data or adopted state environmental planning
criteria in the absence of site-specific data; and considering en-
vironmental water needs including instream flows and inflows
to bays and estuaries.
Section 358.4 provides requirements for the contents of the
state water plan including the basis for planning; methods used
for projecting future water demands and population projections
for seven categories of water uses; methods to address water
quality problems related to water supply, protect agricultural
and natural resources, determine water supply availability, and
address drought response planning; future water demands;
available water supplies; comparison of demands and supplies
to identify needs or surpluses of water; social and economic
impact of needs; recommended solutions to meet needs; and
needs for which no feasible strategies exist. It also provides
for recommendations for legislative protections of river and
stream segments of unique ecological value, and sites of unique
value for construction of reservoirs, and for other legislative
recommendations.
Ms. Paris Peden, Deputy Executive Administrator, has deter-
mined that for the first five-year period these sections are in
effect there will be no fiscal implications as a result of enforce-
ment and administration of the sections on state or local gov-
ernments.
Ms. Peden has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcement of and administration of the sections
will be improved state and regional water planning. Ms. Peden
has determined there will be no economic costs to small
businesses or individuals required to comply with the sections
as proposed.
Comments on the proposed sections will be accepted until 5:00
p.m. on January 26, 1998 and may be submitted to Carolyn
Brittin, Texas Water Development Board, P.O. Box 13231,
Austin, Texas 78711-3231, by e-mail at SB1@twdb.state.tx.us,
or by fax at 512/463-9893. A public hearing on the proposed
rule will be held at 10:00 a.m. January 21, 1998 in Room 118 of
the Stephen F. Austin State Office Building, 1700 N. Congress
Avenue, Austin, Texas.
The sections are proposed under the authority granted in
Texas Water Code, §6.101, which directs the board to adopt
rules necessary to carry out the powers and duties of the
board provided by the Water Code and other laws of Texas,
and also pursuant to Texas Water Code, §16.051, which
requires to board, in coordination with the Texas Natural
Resource Conservation Commission and Texas Parks and
Wildlife Department to adopt by rule guidance principles for the
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state water plan which reflect the public interest of the entire
plan. Texas Water Code, §16.053 also provides authority for
the adoption of these rules to govern regional water plans,
since it requires that regional water plans be consistent with
the guidance principles for the state water plan adopted by the
board.
The statutory provisions impacted by these sections are Texas
Water Code, §§16.051, 16.053, and 16.054.
§358.1. General.
This chapter will govern the board’ s development of the state water
plan.
§358.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.
Words defined in the applicable provisions of the Texas Water Code,
Chapter 16, and not defined here shall have the meanings provided
in Chapter 16.
Approved regional water plan - A regional water plan or amendment
to an approved regional water plan approved by the board under the
Texas Water Code, §16.053 and Chapter 357 of this title (relating to
Regional Water Planning).
Board - The Texas Water Development Board.
Guidance principles - Principles that shall be used in developing the
state and regional water plans.
Long-term water needs - Those needs which must be met by
implementation of water supply management strategies within the
next 30 to 50 years based on federal census years (2040, 2050, etc.).
Near-term water needs - Those needs which must be met by
implementation of water supply management strategies within the
next 30 years based on federal census years (2000, 2010, 2020, 2030,
etc.).
Regional water plan - Plan or amendment to an adopted or approved
regional water plan developed by a regional water planning group
for a regional water planning area pursuant to the Texas Water Code,
§16.053 and Chapter 357 of this title (relating to Regional Water
Planning).
Regional water planning area - Area designated pursuant to the Texas
Water Code, §16.053 and §357.3 of this title (relating to Designation
of Regional Water Planning Areas).
Regional water planning group - Group designated pursuant to the
Texas Water Code, §16.053 and §357.4 of this title (relating to
Designation of Regional Water Planning Groups) to develop regional
water plans.
River and stream segments of unique ecological value- Those river or
stream segments that may be identified by the board in coordination
with the Texas Parks and Wildlife Department and the Texas Natural
Resource Conservation Commission or identified in an approved
regional water plan based on the following criteria:
(A) biological function - stream segments which display
significant overall habitat value including both quantity and quality
considering the degree of biodiversity, age, and uniqueness observed
and including terrestrial, wetland, aquatic, or estuarine habitats;
(B) hydrologic function - stream segments which are
fringed by habitats that perform valuablehydrologic functionsrelating
to water quality, flood attenuation, flow stabilization, or groundwater
recharge and discharge;
(C) riparian conservation areas - stream segments which
are fringed by significant areas in public ownership including state
and federal refuges, wildlife management areas, preserves, parks,
mitigation areas, or other areas held by governmental organizations
for conservation purposes;
(D) high water quality/exceptional aquatic life/high aes-
thetic value - stream segments and spring resourcesthat are significant
due to unique or critical habitats and exceptional aquatic life uses de-
pendent on or associated with high water quality; or
(E) threatened or endangered species/unique communi-
ties - sites along streams where water development projects would
have significant detrimental effects on state or federally listed threat-
ened and endangered species; and sites along streams significant due
to the presence of unique, exemplary, or unusually extensive natural
communities.
Site of unique value for construction of reservoirs - Those sites
identified by the board in coordination with the Texas Parks and
Wildlife Department and the Texas Natural Resource Conservation
Commission or identified in an approved regional water plan where:
(A) site specific reservoir development is recommended
as a specific water supply management strategy or in an alternative
long-term scenario in an adopted regional water plan; or
(B) the location, hydrologic, geologic, topographic, water
quality, environmental, cultural, and current development character-
istics, or other pertinent factors make the site uniquely suited for
reservoir development to provide water supply for the current plan-
ning period or where it might reasonably be needed to meet needs
beyond the 50-year planning period.
State water plan - A comprehensive statewide water plan adopted
by the board covering a 50-year planning period, based on federal
census years, that incorporates approved regional water plans and that
provides for the orderly development, management, and conservation
of water resources and preparation for and response to drought
conditions, in order that sufficient water will be available at a
reasonable cost to ensure public health, safety and welfare, further
economic development, and protect the agricultural and natural
resources of the entire state.
Water supply management scenarios - A combination of variouswater
supply management strategies.
Water supply management strategies - Any strategy for the manage-
ment of water resources to provide for identified needs including
water conservation and drought response planning including water
demand management, reuse of wastewater, expanded use or acqui-
sition of existing supplies including systems optimization, aquifer
storage and recovery, conjunctive use of resources, reallocation of
reservoir storage to new uses, voluntary redistribution of water in-
cluding water marketing, regional water bank, sales, leases, options,
subordination agreements, and financing agreements, subordination
of existing water rights through voluntary agreements, enhancements
of yields of existing sources, control of naturally occurring chlorides,
interbasin transfers, new supply development including construction
and improvement of surface water resources, brush control, precip-
itation enhancement, desalinization, and water supply that could be
made available by cancellation of water rights based on data provided
by the Texas Natural Resource Conservation Commission, and other
measures.
§358.3. Guidelines.
(a) The state water plan adopted by the board in August
1997 shall remain in effect until a new state water plan is adopted
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by the board. A state water plan shall be developed by the
executive administrator and adopted by the board no later than
September 1, 2001, and at least every five years thereafter. The
executive administrator shall identify the beginning of the 50-year
planning period for the state and regional water plans. The executive
administrator shall incorporate into the state water plan presented to
the board those regional water plans approved by the board pursuant
to Chapter 357 of this title (relating to Regional Water Planning).
(b) Development of thestatewater plan and of regional water
plans shall be guided by the following principles:
(1) identification of those policies and actions that may
be needed to meet Texas’ near- and long-term water needs and
preparation for and response to drought conditions, in order that
sufficient water will be available at a reasonable cost to satisfy a
reasonable projected use of water to ensure public health, safety and
welfare, further economic development, and protect the agricultural
and natural resources of the state;
(2) decision making that is open to and accountable to
the public with decisions based on accurate, objective and reliable
information with full dissemination of planning results;
(3) consideration of the effect of policies or water supply
management strategies on thepublic interest of thestate, water supply,
and those entities involved in providing this supply throughout the
entire state;
(4) consideration of all potentially feasible water supply
management strategies when developing plans to meet future water
needs and to respond to drought so that the water management
strategies that balance cost effectivenessand environmental sensitivity
are considered and pursued, where appropriate;
(5) consideration of opportunities that encourage and
result in voluntary transfers of water resources;
(6) consideration of a balance of economic, social,
aesthetic, and ecological viability;
(7) for regional planning areas without approved regional
plans or water providers for which revised plans are not developed
through the regional planning process, the use of information from
the adopted state water plan and other completed studies that are suf-
ficient for water planning shall represent the water supply plan for
that area or water provider;
(8) the orderly development, management, and conserva-
tion of water resources;
(9) the principles that all surface waters are held in trust
by the state, their use is subject to rights granted and administered
by the Texas Natural Resource Conservation Commission, and the
use of surface water is governed by the prior appropriation doctrine,
unless adjudicated otherwise;
(10) protection of existing water rights, water contracts,
and option agreements, including potential amendments to water
rights, contracts or agreements;
(11) the principle that use of groundwater in Texas is
governed by the right of capture doctrine, unless such use is under
the authority of a locally controlled groundwater management district;
(12) consideration of recommendations of river and
stream segments of unique ecological value to the legislature for
potential protection;
(13) consideration of recommendation sites of unique
value for the construction of reservoirs to the legislature for potential
protection;
(14) coordination of water planning and management
activities of local, regional, state, and federal agencies;
(15) designated water quality and related water uses
as shown in the state water quality plan should be improved or
maintained;
(16) coordination of water planning and management
activities of regional planning groups to identify common needs and
issues and achieve efficient use of water supplies. The board and the
neighboring regional planning groups, working together to identify
common needs, issues, and/or problems and working together to
resolve conflicts in a fair, equitable, and efficient manner;
(17) the water supply management strategies identified
in approved regional water plans to meet near-term needs shall be
described in sufficient detail to allow astate agency making afinancial
or regulatory decision to determine if a proposed action before the
state agency is consistent with an approved regional plan;
(18) evaluation of alternative water supply management
strategies using environmental information resulting from site-specific
studies, or in the absence of such information, using state environ-
mental planning criteriaadopted by theboard for inclusion in the state
water plan after coordinating with staff of the Texas Natural Resource
Conservation Commission and the Texas Parks and Wildlife Depart-
ment;
(19) consideration of environmental water needs includ-
ing instream flows and bay and estuary inflows; and
(20) planning consistent with applicable state and federal
law including applicable interstatecompacts and international treaties.
§358.4. State Water Plan.
The state water plan shall include summaries for the state and from
approved regional water plans, when available, which shall address,
at a minimum, the following topics:
(1) basis for planning, including sections on planning
history, Texas water statutes, rules, regulations, and Texas’ water
supply institutions;
(2) description of methods used for projecting future wa-
ter demands which shall include methods for projecting future pop-
ulation and water demands for municipal and associated commer-
cial and institutional uses, manufacturing, irrigation, thermal electric
power generation, mining, and livestock watering;
(3) description of methods to address water quality
problems related to water supply, to ensure public health, safety
and welfare, to further economic growth, to protect agricultural
and natural resources, to determine water supply availability, and to
address drought response planning;
(4) description of future conditions which shall, at a
minimum, include:
(A) demands for water;
(B) supplies currently available;
(C) comparison of water demand and supply to
identify surpluses or needs of water;
(D) social and economic impact of needs;
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(E) recommended solutionsto meet needs, which shall
include:
(i) specific recommendations of water supply man-
agement strategies to meet the near-term needs; and
(ii) specific recommendations of water supply
management strategies or alternative management scenarios that meet
the long-term needs. An alternative management scenario is a
combination of various water supply management strategies;
(F) needs for which no feasible water supply manage-
ment strategy exists; and
(G) descriptions in subparagraphs (A) through (F) of
this paragraph shall be presented for each county and basin by the
major providers of water for municipal uses and for the following
water use categories: municipal and associated commercial and
institutional uses; manufacturing; irrigation; thermal electric power
generation; mining; and livestock watering.
(5) consideration of recommendations of river and stream
segments of unique ecological value and sites of unique value for
construction of reservoirs to the legislature for potential protection;
and
(6) regulatory, administrative, and legislative recommen-
dations that the board believes are needed and desirable to facilitate
the orderly development, management, and conservation of water re-
sources, to facilitate more voluntary water transfers, and the prepa-
ration for and response to drought conditions in order that sufficient
water will be available at a reasonable cost to ensure public health,
safety and welfare, further economic development, and protect the
agricultural and natural resources of the entire state.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Insurance
Proposed date of adoption: February 19, 1998
For further information, please call: (512) 463–7981
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter V. Franchise Tax
34 TAC §3.549
The Comptroller of Public Accounts proposes an amendment
to §3.549, concerning taxable capital: apportionment. Amend-
ments have been made in accordance with legislation enacted
by the 75th Legislature, 1997. A provision has been added for
revenues from trademarks, franchises, and licenses. A provi-
sion has been added for receipts from services performed by a
defense readjustment project in a defense economic readjust-
ment zone. Also, language has been added for receipts from
services similar to that found in §3.557, concerning earned sur-
plus: apportionment, for purposes of providing consistent lan-
guage in the apportionment rules.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.
Mr. Reissig also has determined that for each year of the first
five years the amendment is in effect the public benefit antic-
ipated as a result of enforcing the rule will be the clarification
of comptroller policy relating to legislative changes. This rule
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, §171.103 and
§171.106.
§3.549. Taxable Capital: Apportionment.
(a)-(d) (No change.)
(e) Treatment of specific items in computing gross receipts.
(1)-(29) (No change.)
(30) Patents, copyrights, and other intangibles.
(A) Receipts from the use of intangible rights.
(i)-(ii) (No change.)
(iii) For reports due prior to January 1, 1998,
revenues [Revenues] received by the owner of a trademark, franchise,
and license are apportioned to the location of payor.For reports
due on or after January 1, 1998, revenues received by the owner of
a trademark, franchise, or license are included in Texas receipts to
the extent used in Texas. In regard to the sale/licensing of computer
programs, paragraph (7) of this subsection is controlling.
(B) (No change.)
(31)-(37) (No change.)
(38) Services. Service receipts are apportioned to the
location where the service is performed. If services are performed
inside and outside Texas, such receipts are Texas receipts on the basis
of the fair value of the services rendered in Texas. Corporations that
have taxable capital that isderived, directly or indirectly, from the sale
of services to or on behalf of a regulated investment company should
refer to the Tax Code, §171.106(c), for information on apportionment
of such taxable capital. Receipts from services performed by a
defensereadjustment project in adefense economic readjustment zone
are not Texas receipts.
(39)-(47) (No change.)
(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Comptroller of Public Accounts
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.556
The Comptroller of Public Accounts proposes an amendment
to §3.556, concerning earned surplus: S corporations. The
amendment reflects changes in the franchise tax enacted by
Senate Bill 861, 75th Legislature, 1997. Subsection (b)(2)
provides for an updated definition of the Internal Revenue Code.
As a result of Internal Revenue Code changes, subsection
(b)(3) has been amended to include a definition of Qualified
Subchapter S Subsidiary. The remainder of subsection (b)
has been renumbered accordingly. A new subsection (g) has
been added to address the computation of earned surplus for a
Qualified Subchapter S Subsidiary and its parent S corporation,
as a result of Internal Revenue Code changes.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or
local government beyond that anticipated in the legislative fiscal
notes.
Mr. Reissig also has determined that for each year of the first
five years the amendment is in effect the public benefit antici-
pated as a result of enforcing the rule will be the clarification of
comptroller policy relating to legislative changes and to modifi-
cations in IRS regulations. This amendment is adopted under
the Tax Code, Title 2, and does not require a statement of fiscal
implications for small businesses. There is no significant antic-
ipated economic cost to individuals who are required to comply
with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, §§171.001 et. seq.
§3.556. Earned Surplus: S Corporations.
(a) (No change.)
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) (No change.)
(2) Internal Revenue Code-
(A) For reports originally due on or after January
1,1998, the Internal Revenue Code (IRC) of 1986 in effect for the
tax year beginning on or after January 1, 1996, and before January
1, 1997.
(B) For reports originally due on or after January 1,
1996, and before January 1, 1998, the Internal Revenue Code [(IRC)]
of 1986 in effect for the tax year beginning on or after January 1,
1994, and before January 1, 1995.
(C) For reports originally due on or after January 1,
1992, and before January 1, 1996, the Internal Revenue Code of 1986
in effect for the tax year beginning on or after January 1, 1990, and
before January 1, 1991 (1990 IRC).
(D) The franchise tax law requires that the 1990 IRC
be used for reports originally due prior to January 1, 1996. Because
of this requirement, there may be differences between federal taxable
income reported for federal income tax purposes and reportable
federal taxable income for franchise tax purposes for franchise
tax reports originally due prior to 1996. To the extent that such
differences exist, the 1990 IRC must be used to report the differences
for reports originally due on or after January 1, 1996. For example,
if a corporation was denied any portion of an IRC §179 deduction on
an asset in computing taxable earned surplus on a franchise tax report
due prior to January 1, 1996 (because the §179 deduction exceeded
the $10,000 limit allowed under the 1990 IRC), the corporation will
be allowed to compute depreciation on the asset based on the 1990
IRC (i.e., the corporation may depreciate the asset based on the
$10,000 §179 deduction allowed under the 1990 IRC) for reports
originally due on or after January 1, 1996.
(3) Qualified Subchapter S Subsidiary-A corporation as
described in the Internal Revenue Code, §1361(b)(3)(B).
(4) [(3)] S corporation-A corporation as described in the
Internal Revenue Code, §1361.
(5) [(4)] Tax reporting period-For the purposes of this
section, the period upon which the tax is based under the Tax Code,
§171.1532 or §171.0011.
(c)-(f) (No change.)
(g) Qualified Subchapter S Subsidiary (QSSS)
(1) A QSSS may not file a consolidated or combined
franchise tax report with its parent S corporation.
(2) Except as otherwise provided in this paragraph, the
earned surplus of theQSSS and parent Scorporation will becomputed
as though the parent S corporation and QSSS had filed separate S
corporation returns for federal income tax purposes. For example,
sales between the parent S corporation and QSSS must be used in
computing earned surplus even though the parent S corporation and
QSSS are treated as one corporation for federal income tax purposes.
(3) The parent S corporation’s share of the items of
income or loss of the QSSS is not included in the parent S
corporation’ s taxable earned surplus or gross receipts to the extent the
items would be reportable by the QSSS if a separate S corporation
return were filed.
(4) Distributions from the QSSS to the parent S corpo-
ration will not be included in taxable earned surplus or receipts of
the parent S corporation if such amounts would be excluded from
reportable federal taxable income of the parent S corporation if the
QSSS was an S corporation (not qualifying as a QSSS) and the parent
S corporation were an individual shareholder in that corporation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 15, 1997.
TRD-9716768
Martin Cherry
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Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.561
The Comptroller of Public Accounts proposes an amendment
to §3.561, concerning enterprise zones. Updates have been
made to some of the examples in the rule. The rule has also
been amended to cover the franchise tax benefits applicable
to defense economic readjustment zones. These readjustment
zones were created by legislation enacted by the 75th Legis-
lature, 1997. Senate Bill 226 provided for reductions to ap-
portioned taxable capital and apportioned earned surplus for
qualifying investments in readjustment zones that are similar to
the reductions allowed for qualifying investments in enterprise
zones. The legislation also allowed corporations designated
as readjustment projects to exclude from Texas receipts a re-
ceipt from a service performed in a readjustment zone. Defi-
nitions of readjustment projects and readjustment zones have
been added to the rule. References to the Texas Department
of Commerce have been changed to the Texas Department of
Economic Development in accordance with Senate Bill 932 en-
acted by the 75th Legislature, 1997.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or
local government beyond that anticipated in the legislative fiscal
notes.
Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be from
clarification of comptroller policy related to defense economic
readjustment zones. This rule is adopted under the Tax Code,
Title 2, and does not require a statement of fiscal implications for
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
amendment.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, §§ 171.1015,
171.1016, 171.103, and 171.1032.
§3.561. Enterprise Zonesand Defense Economic Readjustment
Zones.
(a) (No change.)
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Enterprise project-A person, including a corporation
or other entity, designated by the Texas Department of Economic
Development [Commerce] as an enterprise project under the Gov-
ernment Code, Chapter 2303.
(2) Enterprise zone-An area of the state designated by
the Texas Department of Economic Development [Commerce] as an
enterprise zone under the Government Code, Chapter 2303.
(3) - (5) (No change.)
(6) Qualified investment-Capital equipment or other in-
vestment that qualifies for depreciation for federal income tax pur-
poses and that is placed in service in the enterprise zone or r ad-
justment zone not earlier than the 90th working day before the date
of designation as an enterprise project or readjustment project. The
investment must be used in the normal course of business in the en-
terprise zone or readjustment zone and must not be removed from
the zone, except for repair and maintenance.
(7) Readjustment project-A corporation designated by
the Texas Department of Economic Development as a defense
readjustment project under the Government Code, Chapter 2310.
(8) Readjustment zone-An area of the state that the Texas
Department of Economic Development has designated as a defense
economic readjustment zone under the Government Code, Chapter
2310.
(c) A corporation may apply for a refund under the Tax
Code, §171.501, each year that it is certified as eligible for refund by
the Texas Department of Economic Development [Commerce].
(d) The comptroller shall issue a refund under the Tax Code,
§171.501, after receiving certification from the Texas Department of
Economic Development [Commerce] that a qualified business has
created ten or more new permanent jobs for qualified employees in its
enterprise zone. The ten or more new permanent jobs must have been
created during the calendar year containing the accounting year end
on which the franchise tax report is based. For example, a corporation
with a June 30, 1997 [1992], accounting year end would be eligible
for a refund of franchise tax paid on its 1998[1993] annual report if
ten or more new permanent jobs are created during the 1997 [ 1992]
calendar year.
(e) (No change.)
(f) Claims for refund under this rule must be on the form
provided by the comptroller for that purpose. The claim must
indicate the report year in which franchise tax was paid. The claim
must include certification from the Texas Department of Economic
Development[Commerce ] that ten or more new permanent jobs have
been created during the applicable calendar year.
(g) A corporation that the Texas Department of Economic
Development[Commerce] has certified to be a qualified business
eligible for a tax deduction may elect to reduce either its apportioned
taxable capital or apportioned taxable earned surplus in accordance
with the Tax Code, §171.1015, on each report based on a fiscal year
during all or part of which the corporation is designated an enterprise
project. An election for an initial period applies to the second tax
period and to the first regular annual period. This requirement is
applicable to the first regular annual period whether it is included in
the corporation’s initial report or first annual report. Otherwise, the
election will not be binding on the corporation for future reports.
(1) The deduction from apportioned taxable capital is
limited to 50% of the depreciated value of qualified investments.
For example, a corporation with a December 31 [June 30 fiscal]
year end is designated as an enterprise project on July 15, 1997
[January 3, 1991 ]. The corporation’s 1998 [1992] annual report
(based on its December 31, 1997, accounting [June 30, 1991, fiscal]
year end) would be the first report in which it would be eligible for
a taxable capital deduction under the Tax Code, §171.1015. The
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deduction would apply to qualified investments placed in service in
the enterprise zone on or after March 5, 1997 (the 90th working day
before the July 15, 1997, designation date)[January 3, 1991].
(2) The deduction from apportioned taxable earned
surplus is limited to 5.0% of the depreciated value of qualified
investments. For example, a corporation with a December 31 [June
30 fiscal ] year end is designated as an enterprise project on July
15, 1997 [January 3, 1991]. The corporation would be eligible for
the earned surplus deduction on its 1998 [1992] annual report (based
on its December 31, 1997, accounting [June 30, 1991, fiscal] year
end) under the Tax Code, §171.1015. The deduction would apply to
qualified investments placed in service in the enterprise zone on or
after March 5, 1997 (the 90th working day before the July 15, 1997,
designation date) [January 3, 1991].
(h) (No change.)
(i) Amended reports may be filed in accordance with the
following enterprise project designations.
(1) A corporation receiving its enterprise project designa-
tion after August 31, 1991, cannot claim a tax base deduction under
the Tax Code, §171.1015, until after August 31, 1993. For example,
a corporation with a November 30, 1991, fiscal year end is designated
an enterprise project on September 30, 1991. The corporation could
not claim the tax base deduction on its 1992 report until after August
31, 1993. An amended report would have to be filed at that time.
(2) [(j)] A corporation receiving its enterprise project
designation after August 31, 1993, cannot claim a tax base deduction
under the Tax Code, §171.1015, until after August 31, 1995. For
example, a corporation with a November 30, 1993, fiscal year end
is designated an enterprise project on September 30, 1993. The
corporation could not claim the tax base deduction on its 1994 report
until after August 31, 1995. An amended report would have to be
filed at that time.
(3) [(k)] A corporation receiving its enterprise project
designation after August 31, 1995, cannot claim a tax base deduction
under the Tax Code, §171.1015, until after August 31, 1997. For
example, a corporation with a November 30, 1995, fiscal year end
is designated an enterprise project on September 30, 1995. The
corporation could not claim the tax base deduction on its 1996 report
until after August 31, 1997. An amended report would have to be
filed at that time.
(j) A corporation that the Texas Department of Economic
Development has designated as a readjustment project may elect to
reduce either its apportioned taxable capital or apportioned taxable
earned surplus in accordance with the Tax Code, §171.1016, on
each report based on a fiscal year during all or part of which the
corporation is designated a readjustment project. An election for an
initial period applies to the second tax period and to the first regular
annual period. This requirement is applicable to the first regular
annual period whether it is included in the corporation’ s initial report
or first annual report. Otherwise, the election will not be binding on
the corporation for future reports.
(1) The deduction from apportioned taxable capital is
50% of the depreciated value of qualified investments. For example,
a corporation with a December 31 year end is designated as a
readjustment project on July 15, 1997. The corporation’s 1998 annual
report (based on its December 31, 1997, accounting year end) would
be the first report in which it would be eligible for a taxable capital
deduction under the Tax Code, §171.1016. The deduction would
apply to qualified investments placed in service in the readjustment
zone on or after March 5, 1997 (the 90th working day before the July
15, 1997, designation date).
(2) The deduction from apportioned taxable earned
surplus is limited to 5.0% of the depreciated value of qualified
investments. For example, a corporation with a December 31 year
end is designated as a readjustment project on July 15, 1997. The
corporation would be eligible for the earned surplus deduction on its
1998 annual report (based on its December 31, 1997, accounting year
end) under the Tax Code, §171.1016. The deduction would apply to
qualified investments placed in service in the readjustment zone on
r after March 5, 1997 (the 90th working day before the November
15, 1997, designation date).
(k) A corporation must retain records substantiating its
apportioned taxable capital or apportioned taxable earned surplus
deduction. The records must be verifiable by audit and include
copies of invoices showing the items purchased, the date of purchase,
and the cost of the purchase. The records must also reflect the
depreciated value of the items purchased and show that these items
were placed in service in the zone after the corporation’s designation
as a readjustment project.
(l) Gross receipts from services performed by a readjustment
project in a readjustment zone are not Texas gross receipts for either
taxable capital or earned surplus.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.562
The Comptroller of Public Accounts proposes an amendment
to §3.562, concerning limited liability companies. The amend-
ment reflects changes in the franchise tax enacted by Senate
Bill 861, 75th Legislature, 1997, and recent changes in regu-
lations issued by the Internal Revenue Service regarding the
classification of business entities for federal income tax pur-
poses. Subsection (b)(2) provides for an updated definition of
the Internal Revenue Code. Subsection (g) of the prior rule was
deleted. Subsections (f), (g), and (h) of the proposed rule have
been added to provide for the computation of reportable federal
taxable income for limited liability companies treated as sole
proprietorships, divisions or branches of corporations, and cor-
porations respectively for federal income tax purposes. The re-
maining subsections have been renumbered accordingly. Sub-
section (j) of the proposed rule (subsection (h) of the prior rule)
has been amended to address the treatment of the distributive
share of income and distributions from limited liability compa-
nies which are treated as a division or branch of a corporation
for federal income tax purposes. Subsection (h)(3) has been
added to provide a definition for a corporate member of a lim-
ited liability company.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or
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local government beyond that anticipated in the legislative fiscal
notes.
Mr. Reissig also has determined that for each year of the first
five years the amendment is in effect the public benefit antici-
pated as a result of enforcing the rule will be the clarification of
comptroller policy relating to legislative changes and to modifi-
cations in IRS regulations. This amendment is adopted under
the Tax Code, Title 2, and does not require a statement of fiscal
implications for small businesses. There is no significant antic-
ipated economic cost to individuals who are required to comply
with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, §§171.001 et. seq.
§3.562. Limited Liability Companies.
(a) (No change.)
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) (No change.)
(2) Internal Revenue Code-
(A) For reports originally due on or after January
1,1998, the Internal Revenue Code (IRC) of 1986 in effect for the
tax year beginning on or after January 1, 1996, and before January
1, 1997.
(B) For reports originally due on or after January 1,
1996, and before January 1, 1998, the Internal Revenue Code [(IRC)]
of 1986 in effect for the tax year beginning on or after January 1,
1994, and before January 1, 1995.
(C) For reports originally due on or after January 1,
1992, and before January 1, 1996, the Internal Revenue Code of 1986
in effect for the tax year beginning on or after January 1, 1990, and
before January 1, 1991 (1990 IRC).
(D) The franchise tax law requires that the 1990 IRC
be used for reports originally due prior to January 1, 1996. Because
of this requirement, there may be differences between federal taxable
income reported for federal income tax purposes and reportable
federal taxable income for franchise tax purposes for franchise
tax reports originally due prior to 1996. To the extent that such
differences exist, the 1990 IRC must be used to report the differences
for reports originally due on or after January 1, 1996. For example,
if a corporation was denied any portion of an IRC §179 deduction on
an asset in computing taxable earned surplus on a franchise tax report
due prior to January 1, 1996 (because the §179 deduction exceeded
the $10,000 limit allowed under the 1990 IRC), the corporation will
be allowed to compute depreciation on the asset based on the 1990
IRC (i.e., the corporation may depreciate the asset based on the
$10,000 §179 deduction allowed under the 1990 IRC) for reports
originally due on or after January 1, 1996.
(3)-(4) (No change.)
(c)-(e) (No change.)
(f) Limited liability company treated as sole proprietorship
for federal income tax purposes.
(1) The reportable federal taxable income of the limited
liability company will be the taxable income and deductions reported
on the sole proprietor’ s individual income tax return, including any
schedules and attachments to the sole proprietor’ s income tax return
that relates to the limited liability company.
(2) The limited liability company may not deduct any
amounts for compensation of the member who is treated as the sole
proprietor for federal income tax purposes.
(g) Single member limited liability company which is treated
as a division or branch of a corporation for federal income tax
purposes. The reportable federal taxable income of the limited
liability company will be computed as though the limited liability
company were a separate corporation for federal income tax purposes.
Therefore, the reportable federal taxable income will be computed
under the provisions of Texas Tax Code §171.110(d).
(h) Limited liability company treated as corporation for
federal income tax purposes. The reportable federal taxable income
of the limited liability company will be computed under theprovisions
of Texas Tax Code §171.110(d) as if the limited liability company
were a corporation.
(i) [(f)] Officer and director compensation. See §3.558 of this
title (relating to Earned Surplus: Officer and Director Compensation)
regarding compensation used in computing earned surplus of a limited
liability company.
[(g) One-person limited liability companies. A one-person
limited liability company may not deduct officer and director com-
pensation from earned surplus.]
(j) [(h)] Corporate members of limited liability companies.
(1) Taxable capital.
(A) A corporate member of a limited liability com-
pany must use the cost method of accounting for its investment in
the limited liability company.
(B) Cost is the original valuation of the investment
under Generally Accepted Accounting Principles. There will be no
adjustment for the member’s distributive share of the limited liability
company’s items of income or loss as reported annually by the limited
liability company. The cost of an investee (limited liability company)
will be reduced by distributions and/or withdrawals from the investee
insofar as such distributions represent a return of capital.
(C) To the extent a distribution and/or withdrawal
from the limited liability company is made up of current or previous
undistributed earnings of the limited liability company and not a
return of capital, it is included in gross receipts for taxable capital
of the receiving corporate member. These distributions and/or
withdrawals are apportioned based on the state of organization of
the payor (limited liability company).
(2) Earned surplus.
(A) For the portion of a tax reporting period during
which a limited liability company is treated for federal income tax
purposes as described in subsection (e) or (g) of this section, a [A ]
corporate member’s distributive share of a limited liability company’s
items of income or loss is not included in the member’s earned surplus
or gross receipts for earned surplus to the extent the items would have
been reported at the limited liability company level in accordance
with the requirements of subsection (e) or (g) of this section. The
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amounts excluded are limited to the amounts otherwise included in
taxable earned surplus of the corporate member.
(B) Distributions and/or withdrawals from a limited
liability company described in subparagraph (A) of this paragraph are
not included in earned surplus and are not considered gross receipts
for apportionment purposes of the corporate member unless a gain is
recognizedby the corporate member for federal income tax purposes.
These distributions and/or withdrawals are apportioned based on the
state of organization of the payor (limited liability company).
(3) For the purposes of the subsection, a corporate mem-
ber includes a corporation as defined in the Tax Code, §171.001(b)(3).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.568
The Comptroller of Public Accounts proposes an amendment
to §3.568, concerning changes in corporate organization. The
amendment is in response to recent legislation which requires
that certain entities seeking to dissolve or withdraw from Texas
must first obtain from the comptroller a certificate that franchise
taxes have been paid. The amendment also corrects references
and citations to other sections and statutes.
Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or
local government beyond that anticipated in the legislative fiscal
notes.
Mr. Reissig also has determined that for each year of the first
five years the amendment is in effect the public benefit antici-
pated as a result of enforcing the rule will be from clarification of
comptroller policy related to business organizational changes.
This amendment is adopted under the Tax Code, Title 2, and
does not require a statement of fiscal implications for small busi-
nesses. There is no significant anticipated economic cost to in-
dividuals who are required to comply with the proposed amend-
ment.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements Senate Bill 555, 75th Legislature,
1997.
§3.568. Changes in Corporate Organization.
(a) Every domestic corporation seeking to dissolve under
the Texas Business Corporation Act, Article 6.07, must obtain
a certificate [ (see §3.569 of this title (relating to Requests for
Information)) ]from the comptroller stating that all taxes administered
by the comptroller have been paid through the effective date of such
dissolution. Every domestic corporation seeking to dissolve under the
Texas Business Corporation Act, Article 6.01,and every domestic
limited liability company seeking to dissolve under the Texas Limited
Liability Company Act, Article 6.08, must obtain a certificate from
the comptroller stating that all franchise taxes have been paid through
the effective date of such dissolution. Every foreign limited liability
company seeking to withdraw under the Texas Limited Liability
Company Act, Article 7.10, and every foreign corporation seeking
to withdraw under the Texas Business Corporation Act, Article 8.15,
must obtain a certificate from the comptroller stating that all franchise
taxes have been paid [have paid all fees and taxes] through the
effective date of such withdrawal.
(b) (No change.)
(c) If a foreign corporation or limited liability company
doing business in Texas is dissolved, merged out of existence, or
otherwise terminated under the laws of its state of incorporation or
organization, its franchise tax account will be closed as of the date of
the dissolution, and tax must be paid through the end of the period in
which the entity dissolved. See the Texas Business Corporation Act,
Article 8.14C, and Texas Limited LiabilityCompany Act, Article
7.09C, for requirements to notify the secretary of state.
(d) (No change.)
(e) An entity that was subject to franchise tax prior to
conversion and that continues to be subject to franchise tax after
conversion will not have a new beginning date for franchise tax
purposes because of the conversion. For an entity that becomes
subject to franchise tax as a result of a conversion, the date of
conversion will be the beginning date for franchise tax purposes.
In order for the Texas Secretary of State to issue a certificate of
conversion, all franchise taxes must have been paid or the articles of
conversion must provide that the converted entity will be liable for
the payment of such franchise taxes. See Texas Business Corporation
Act, Article 5.18.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 463–4062
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part III. Texas Youth Commission
Chapter 91. Program Services
Subchapter B. Education Programs
37 TAC §§91.41, 91.43, 91.45
The Texas Youth Commission (TYC) proposes an amendment
to §§91.41, 91.43, and 91.45, concerning education adminis-
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tration, basic education, and career and technology education.
The amendments to §91.41 will clarify that youth in TYC oper-
ated institutions who are eighteen or younger will attend school
unless they are at least 17 years old and have a GED or high
school diploma. A TYC facility may receive a waiver from TYC
administration to operate a school day of less than six hours
but not less than four hours. Each teacher is scheduled for one
period per day for preparation. The amendments to §91.43
requires that youth be enrolled in Texas Education Agency
(TEA) approved or post-secondary courses. The amendment
to §91.45 establishes career and technology education course
requirements.
Terry Graham, Assistant Deputy Executive Director for Finance,
has determined that for the first five-year period the sections
are in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.
Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be better use of state
resources. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the sections as proposed. No private real property
rights are affected by adoption of this rule.
Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Coordinator, Texas Youth Commission,
4900 North Lamar, P.O. Box 4260, Austin, Texas 78765.
The amendments are proposed under the Human Resources
Code, §61.034, which provides the Texas Youth Commission
with the authority to adopt rules for the government of the
schools, facilities, and programs under its authority and see
that the schools, facilities, and programs.




(b) All youth in TYC operated institutions who have not
reached their 18th birthday shall attend school unless they are 17
years of age and have received their GEDs or high school diplomas.
[(b) All youth shall attend school unless staff has approved
a youth over the compulsory school attendance age for alternative
training or a work program. Youth under the state compulsory school
attendance majority age will be enrolled in school.]
(c) Institutions.
(1)-(4) (No change.)
(5) The school schedule will include a minimum of six
hours of instruction according to the school calendar established
annually by the central office education department. Four of the
six hours must be in core curriculum areas. Waivers for less than
six hours, but not less than four, of school may be granted by the
superintendent of education.
(6) High school graduation credit classes and/or [and]
GED preparation classes will be availableto all students .
(7)-(8) (No change.)
(9) Teaching schedule provides each teacher a minimum




(2) Staff will assist youth who have received a high
school diploma or high school equivalency certificate in enrolling
in [ college or] a post secondary training and education programor





(6) Youth [capable of receiving high school credits ]
are enrolled in appropriateTEA courses and have an opportunity
to receive credit or partial credit for the courses.
(7)-(10) (No change.)
(d) (No change.)




(2) Youth in career and technology education complete




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 424-6244
♦ ♦ ♦
Part VII. Texas Commission on Law En-
forcement Officer Standards and Education
Chapter 211. Administration Division
37 TAC §211.33
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §211.33, concerning a memoran-
dum of understanding between the Commission and the Texas
Department of Criminal Justice regarding firearms proficiency
training for supervision officers. House Bill 2909, passed by the
75th Legislature, requires the two agencies to enter into such
an agreement. Under the terms of the memorandum of under-
standing, the Commission will be responsible for administering
firearms proficiency training and issuing certificates of firearms
proficiency to supervision officers, a group that includes com-
munity supervision officers, probation officers and parole offi-
cers employed by the Texas Department of Criminal Justice or
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a community supervision and corrections department. §211.33
officially adopts the memorandum.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the new section
is in effect, there may be fiscal implications for state and
local governments as a result of enforcing or administering
the section. The Texas Department of Criminal Justice will
require individual employees to bear the costs of training,
certification and equipment, if the employee chooses to carry
a weapon in the course of his or her duties. None of TDCJ’s
approximately 1,200 parole officers will be required to carry a
weapon on duty. Local community supervision and corrections
departments will decide independently whether to allow or
require their probation and community supervision officers to be
trained and certified under this program to carry a weapon in the
course of their duties. There are approximately 3,500 probation
and community supervision officers in the state. It is estimated
that participation in an authorized firearms training program will
cost between $750 and $1200, and the Commission will charge
$20 for issuance of a Firearms Proficiency Certificate.
Mr. Dozier also has determined that for each year of the first five
years the new section is in effect, the public benefit anticipated
as a result of enforcing this section will be adequate training
and certification for supervision officers who choose to or are
required to carry weapons in the course of their duties. There
will be no effect on small businesses. Individual supervision
officers who choose to or are required to carry weapons in the
course of their duties may bear the cost of training, certification
and equipment.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415;
and §415.038, which requires the Commission and the Texas
Department of Criminal Justice to adopt a memorandum of un-
derstanding that establishes their respective responsibilities in
developing a basic training program in the use of firearms by
community supervision and corrections department officers and
parole officers.
The following statutes are affected by the proposed new section:
Texas Government Code Annotated, Chapter 415, §415.010.
§211.33. Memorandum of Understanding Regarding Firearms Pro-
ficiency Training for Supervision Officers.
The Texas Commission on Law Enforcement Officer Standards and
Education adopts by reference a memorandum of understanding
which establishes the Commission’s and the Texas Department of
Criminal Justice’s (TDCJ’ s) respective responsibilities in developing
a basic training program in the use of firearms by community
supervision officers, probation officers, and parole officers. Copies
of the memorandum of understanding may be obtained from the
Commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716738
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
37 TAC §§211.79, 211.87, 211.88
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Law Enforcement Officer Standards and
Education or in the Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)
The Texas Commission on Law Enforcement Officer Standards
and Education proposes the repeal of §§211.79, 211.87, and
211.88, concerning in-service training credit, suspension of
licenses, and reporting responsibilities of individuals. The
provisions of these sections will be renumbered and readopted
in §§217.79, 223.87, and 217.88.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the repeals
are in effect there will be no fiscal implications for state and
local government as a result of enforcing or administering the
sections.
Mr. Dozier also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the sections will be the elimination of
obsolete references and better organization of rules relating to
particular topics under appropriate chapter headings. There
will be no effect on small businesses. There is no anticipated
increase in economic costs to individuals who are required to
comply with the sections.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The repeals are proposed under Texas Government Code An-
notated, Chapter 415, §415.010, which authorizes the Commis-
sion to adopt rules for the administration of Chapter 415.
The following statutes are affected by these proposed repeals:
Texas Government Code Annotated, Chapter 415, §415.010.
§211.79. In-service Training Credit for License Holders.
§211.87. Suspension of License.
§211.88. Reporting Responsibilities Individuals.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




The Texas Commission on Law Enforcement Officer Standards and
Education
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
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Chapter 217. Licensing Requirements Division
37 TAC §217.1
The Texas Commission on Law Enforcement Officer Standards
and Education proposes to amend §217.1, concerning minimum
standards for licensing. The amendment prohibits a person
from obtaining a Commission license, if that person has been
convicted of a misdemeanor or felony offense, or been placed
on deferred adjudication community supervision for a misde-
meanor or felony offense, and if that offense directly related to
the duties and responsibilities of an office requiring such a li-
cense.
D. C. Jim Dozier, Executive Director of the Commission, has de-
termined that for the first five-year period that the amendments
are in effect, there will be no fiscal implications for state and
local government as a result of enforcing or administering the
section.
Mr. Dozier also has determined that for each year of the first
five years the amendments are in effect, the public benefit
anticipated as a result of enforcing this section will be higher
ethical standards for Commission licensees, and thus increased
public safety. There will be no effect on small businesses. There
is no anticipated increase in economic costs to individuals who
are required to comply with the amendments.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The amendment is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415, and
which authorizes the Commission to set minimum standards re-
lating to competence and reliability for licensing.
The following statutes are affected by the proposed amend-
ments: Texas Government Code Annotated, Chapter 415,
§415.010.
§217.1. Minimum Standards for Licensing.
(a) An applicant for a peace officer, a reserve, an armed
public security officer, or a jailer license must:
(1) - (5) (No change.)
(6) not have ever been convicted of a misdemeanor
or felony offense or placed on deferred adjudication community
supervision for a misdemeanor or felony offense, if the offense
directly relates to the duties and responsibilitiesof any officerequiring
such license. In determining whether a criminal offense directly
relates to such office, the commission shall, under this subsection,
consider:
(A) the nature and seriousness of the crime;
(B) the relationship of the crime to the purpose for
requiring a license for such office;
(C) the extent to which a license might offer an
opportunity to engage in further criminal activity of the same type as
that in which the person had previously been involved; and
(D) the relationship of the crime to the ability,
capacity or fitness required to perform the duties and discharge the
responsibilities of such office;
(7) [(6)] be of good moral character;
(8) [(7)] be subjected to a thorough, comprehensive
background investigation and be interviewed personally prior to
appointment by representatives of the appointing authority;
(9) [(8)] meet one of the following minimum educational
requirements:
(A) be a high school graduate;
(B) have passed a general educational development
(GED) test indicating high school graduation level; or
(C) have 12 semester hours credit from an accredited
college or university;
(10) [(9)] be examined by a licensed physician and be
declared in writing within 180 days before the date of employment
by the agency both
(A) to be physically sound and free from any defect
which may adversely affect the performance of duty appropriate to
the type of license sought; and
(B) to show no trace of drug dependency or illegal
drug use after a physical examination, blood test, or other medical
test;
(11) [(10)] be examined by a licensed psychologist or
psychiatrist and be declared in writing by that professional within
180 days before the date of employment by the agency to be in
satisfactory psychological and emotional health appropriate to the
type of license sought and appointment to be made. The examination
must be conducted pursuant to professionally recognized standards
and methods, must be administered by an experienced professional
who is a:
(A) licensed psychologist or psychiatrist, selected by
the requesting agency;
(B) licensed physician recognized under exceptional
circumstances; or
(C) qualified psychologist exempt from licensure by
the Psychologist Certification and Licensing Act, Section 22, who is
recognized under exceptional circumstances;
(12) [(11)] not have been discharged from any military
service under less than honorable conditions including, specifically;
(A) under other than honorable conditions;
(B) bad conduct;
(C) dishonorable; or
(D) any other characterization of service indicating
bad character;
(13) [(12)] not have had a commission license denied
by final order or revoked, or have a voluntary surrender of license
currently in effect;
(14) [(13)] meet the minimum training standards and pass
the commission licensing examination for each license sought;
(15) [(14)] not violate any commission rule or provision
of Texas Government Code annotated, Chapter 415.
(b) - (d) (No change.)
(e) The effective date of this section is June 1, 1998
[December 1, 1996].
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716737
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
37 TAC §217.79
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §217.79, concerning continuing
education credit for license holders. The section is proposed to
replace §211.79, which is being repealed. Two minor changes
have been included. The first changes terminology included in
the section from "in-service training" to "continuing education,"
and the second allows continuing education data to be reported
to the Commission electronically when that option is made
available.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the new section
is in effect, there will be no fiscal implications for state and local
government as a result of enforcing or administering the section.
Mr. Dozier also has determined that for each year of the first five
years the new section is in effect, the public benefit anticipated
as a result of enforcing this section will be more concise and
consistent terminology and better organization or rules relating
to particular topics under appropriate chapter headings. There
will be no effect on small businesses. There is no anticipated
increase in economic costs to individuals who are required to
comply with the new section.
Written comments should be submitted to D. C. Jim Dozier, Ex-
ecutive Director, Texas Commission on Law Enforcement Offi-
cer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415;
§415.012, which authorizes the Commission to establish re-
porting standards for matters related to training; and §415.032,
which authorizes the Commission to establish minimum curricu-
lum requirements for advanced courses and programs.
The following statutes are affected by the proposed new section:
Texas Government Code Annotated, Chapter 415, §415.010.
§217.79. Continuing Education Credit for License Holders.
(a) A continuing education course is any course that is
approved as such by the commission and is:
(1) preparatory training in excess of the minimum basic
course requirements;
(2) any supplementary training course;
(3) not included in any basic course mandated by the
commission; or
(4) if an out-of-state course, not part of a basic course as
approved by the state or federal agency with jurisdiction similar to
that of the commission, such as a peace officer standards and training
(POST) agency.
(b) Beforeapproval, thecommission may, in the discretion of
the executive director, require submission of documentation to support
such approval. Approval may be sought from the commission by a
school, academy, or agency, or by an individual license holder. The
commission may approve full or partial credit for any portion of the
training that is reasonably related to the licenseheld. The commission
may, in the discretion of the executive director, refuse credit for:
(1) a course completed more than two years before the
date the request for such approval was received by the commission;
(2) a course which does not contain a final examination
or other skills test, if appropriate;
(3) annual firearms proficiency;
(4) an out-of-state course which is not approved by the
appropriate POST;
(5) training of inadequate length;
(6) any training not reasonably related to the license held;
or
(7) any preparation and presentation time by an instructor.
(c) Unless expressly waived by the commission, an approved
continuing education course shall be reported to the commission
by a school, academy, or agency on forms provided by or in a
format approved by the commission and shall include only those who
have completed the course and, if appropriate, have passed any final
examination or other skills test.
(d) The effective date of this section is June 1, 1998.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716739
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
37 TAC §217.88
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §217.88, concerning reporting
responsibilities of individuals. The new section is proposed
to replace §211.88, which will be repealed. The new section
eliminates obsolete references to "retention standards," which
no longer exist in the Commission’s rules, and renumbers the
provision to place the topic under a more appropriate chapter
heading.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the new section
is in effect, there will be no fiscal implications for state and local
government as a result of enforcing or administering the section.
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Mr. Dozier also has determined that for each year of the first
five years the new section is in effect, the public benefit antici-
pated as a result of enforcing this section will be clearer under-
standing on the part of the public of the Commission’s reporting
standards. There will be no effect on small businesses. There
is no anticipated increase in economic costs to individuals who
are required to comply with the new section.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415.
The following statutes are affected by the proposed new section:
Texas Government Code Annotated, Chapter 415, §415.010.
§217.88. Reporting Responsibilities of Individuals.
(a) If the commission requires that an application or other
form be signed by an applicant, that person is responsible for:
(1) reviewing the entire document and any attachments;
and
(2) signing it only after such review to attest to the
accuracy and truthfulness of all information on and attached to the
document.
(b) When a person who holds a commission license or
certificate is arrested, charged, or indicted for acriminal offenseabove
the level of Class C misdemeanor or for any Class C misdemeanor
involving the duties and responsibilities of office, that person must
report such fact to the commission in writing within 30 days,
including the name of the arresting agency, the style, court, and cause
number of the charge or indictment, if any, and the address to which
notice of any commission action will be mailed.
(c) A license holder must report any name changed by mar-
riage or other reason to the commission within 30 days.
(d) The effective date of this section is June 1, 1998.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716743
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
Chapter 221. Proficiency Certificates and Other
Post-Basic Licenses Division
37 TAC §221.17
The Texas Commission on Law Enforcement Officer Standards
and Education proposes to amend §221.17, concerning peace
officer proficiency certification. The amendments incorporate
provisions of House Bill 1856, passed by the 75th Legislature,
requiring peace officers and county jailers to have taken a
course on federal and state statutes that relate to employment
issues affecting them in order to qualify for a basic proficiency
certificate. Such courses must be provided by the employing
agency.
D. C. Jim Dozier, Executive Director of the Commission, has de-
termined that for the first five-year period that the amendments
are in effect, there will be no fiscal implications for state and
local government as a result of enforcing or administering the
section.
Mr. Dozier also has determined that for each year of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing this section will be increased
awareness on the part of licensees of federal and state employ-
ment statutes affecting them. There will be no effect on small
businesses. There is no anticipated increase in economic costs
to individuals who are required to comply with the amendments.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The amendments are proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415,
and §415.062, which authorizes the Commission to issue pro-
ficiency certificates.
The following statutes are affected by the proposed amend-
ments: Texas Government Code Annotated, Chapter 415,
§415.010.
§221.17. Peace Officer Proficiency.
(a) (No change.)
(b) The requirements [requirement ] for a basic peace officer
certificate [is ] i nclude:
(1) one year of experience as a peace officer; and
(2) successful completion of a course of instruction
provided by the employing agency on federal and state statutes that
relate to employment issues affecting peaceofficers and county jailers,
including:
(A) civil service;
(B) compensation, including overtime compensation,
and vacation time;
(C) personnel files and other employee records;
(D) management-employee relations in law enforce-
ment organizations;
(E) work-related injuries;
(F) complaints and investigations of employee mis-
conduct; and
(G) disciplinary actions and the appeal of disciplinary
actions.
(c) - (e) (No change.)
(f) The effective date of this section is June 1, 1998
[November 1, 1997].
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716745
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
37 TAC §221.35
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §221.35, concerning the issuance
of a firearms proficiency certificate for supervision officers.
House Bill 2909, passed by the 75th Legislature, requires the
Commission and the Texas Department of Criminal Justice
to adopt a memorandum of understanding regarding firearms
proficiency training for supervision officers. Under the terms
of the memorandum of understanding, the Commission will
be responsible for administering firearms proficiency training
and issuing certificates of firearms proficiency to supervision
officers, a group that includes community supervision officers,
probation officers or parole officers employed by the Texas
Department of Criminal Justice or a community supervision
and corrections department. Section 221.35 establishes the
requirements for issuance of firearms proficiency certificates to
supervision officers.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the new section
is in effect, there may be fiscal implications for state and
local governments as a result of enforcing or administering
the section. The Texas Department of Criminal Justice will
require individual employees to bear the costs of training,
certification and equipment, if the employee chooses to carry
a weapon in the course of his or her duties. None of TDCJ’s
approximately 1,200 parole officers will be required to carry a
weapon on duty. Local community supervision and corrections
departments will decide independently whether to allow or
require their probation and community supervision officers to be
trained and certified under this program to carry a weapon in the
course of their duties. There are approximately 3,500 probation
and community supervision officers in the state. It is estimated
that participation in an authorized firearms training program will
cost between $750 and $1200, and the Commission will charge
$20 for issuance of a Firearms Proficiency Certificate.
Mr. Dozier also has determined that for each year of the first five
years the new section is in effect, the public benefit anticipated
as a result of enforcing this section will be adequate training
and certification for supervision officers who choose to or are
required to carry weapons in the course of their duties. There
will be no effect on small businesses. Individual supervision
officers who choose to or are required to carry weapons in the
course of their duties may bear the cost of training, certification
and equipment.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415;
§415.038, which requires the Commission and the Texas De-
partment of Criminal Justice to adopt a memorandum of under-
standing that establishes their respective responsibilities in de-
veloping a basic training program in the use of firearms by com-
munity supervision and corrections department officers and pa-
role officers, and authorizes the Commission to issue firearms
proficiency certificates.
The following statutes are affected by the proposed new section:
Texas Government Code Annotated, Chapter 415, §415.010.
§221.35. Firearms Proficiency for Supervision Officers .
(a) To qualify for a firearms proficiency certificate, an
applicant must:
(1) not be prohibited by state or federal law or rule from
attending training related to firearms or from possessing a firearm;
(2) be currently employed as a community supervision
officer, probation officer or parole officer by the Texas Department of
Criminal Justice (TDCJ) or a community supervision and corrections
department; and
(3) have successfully completed the commission’s current
firearms program for supervision officers.
(b) The holder of a certificate issued under this section must
qualify in a course of fire determined by the commission at least once
every 12 months.
(c) Certificates issued under this section expire two years
from date of issuance. Upon expiration, a supervision officer may
apply for issuance of a renewal certificate. The standards for issuance
of a renewal certificate are the same as those for a new certificate,
except that the applicant is not required to repeat the commission’s
current firearms program.
(d) The effective date of this section is June 1, 1998.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716740
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
Chapter 223. Enforcement and Compliance Mat-
ters Division
37 TAC §223.87
The Texas Commission on Law Enforcement Officer Standards
and Education proposes new §223.87, concerning suspension
of licenses. The new section incorporates the provisions of
current §211.87, which will be repealed. The new section
changes the general duration of a license suspension for a
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misdemeanor conviction from twelve months to five years. This
change corresponds to the Commission’s minimum standards
for initial licensing.
D. C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the new section
is in effect, there will be no fiscal implications for state and local
government as a result of enforcing or administering the section.
Mr. Dozier also has determined that for each year of the
first five years the new section is in effect, the public benefit
anticipated as a result of enforcing this section will be more
severe consequences for officer misconduct. There will be no
effect on small businesses. There is no anticipated increase in
economic costs to individuals who are required to comply with
the new section.
Written comments should be submitted to D. C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement
Officer Standards and Education, 6330 U. S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile to (512) 406-
3614.
The new section is proposed under Texas Government Code
Annotated, Chapter 415, §415.010, which authorizes the Com-
mission to adopt rules for the administration of Chapter 415;
and under §415.060, which authorizes the Commission to es-
tablish procedures for suspension of licenses.
The following statutes are affected by the proposed new section:
Texas Government Code Annotated, Chapter 415, §415.010.
§223.87. Suspension of License.
(a) Unless revocation is explicitly noted, the commission
may suspend any license issued by the commission if the license
holder:
(1) violates any provision of these sections;
(2) violates any provision of the Government Code,
Chapter 415;
(3) is convicted of a criminal offense; or
(4) is charged with the commission of a misdemeanor,
adjudication is deferred, and the license holder is placed on commu-
nity supervision.
(b) If a license holder is charged with the commission of a
felony, adjudication is deferred, and the license holder is placed on
community supervision, the commission shall immediately suspend
any license held. The suspension of any license under this subsection
is effective immediately when the commission receives a certified
copy of a court’s judgment and issues notice to the license holder via
certified mail that any license held is suspended.
(c) If a judgment and sentence is entered resulting in a
misdemeanor conviction above the level of a Class C Misdemeanor,
the term of suspension shall be five years.
(d) The commission may suspend for not less than six
months and not more than 24 monthsthe licenseof a person convicted
of a Class C Misdemeanor that was directly related to the duties and
responsibilities of office, after the commission has considered, where
applicable, the factors listed in the revocation section.
(e) If the court’s judgment or adjudication is deferred for any
felony or serious misdemeanor and the license holder is then placed
on community supervision, the term of suspension shall be equal to
the actual time served on community supervision.
(f) Twelve months may be added to the term of a new
suspension for each separate previous violation that has resulted
in either a license suspension, a probated suspension, or a written
reprimand before the beginning date of the new suspension.
(g) A suspension or probation may be ordered to run
concurrently or consecutively with any other suspension or probation.
The beginning date of a probation must be within the term of
suspension. The beginning date of the suspension shall be:
(1) any date agreed to by both parties which is no earlier
than the date of the rule violation;
(2) the date the license holder notifies the commission in
writing of the rule violation if the commission later receives a signed
waiver of suspension from the license holder that was postmarked
within 10 days of its receipt;
(3) the date the commission final order is entered in
a contested case or the date it becomes effective, if that order is
appealed.
(h) If a license can be suspended for a community super-
vision or misdemeanor conviction, the commissioners may, in their
discretion and upon proof of mitigating factors, either:
(1) probate all or part of the suspension term during a
probation term of up to twice the maximum suspension term; or
(2) issue a written reprimand in lieu of suspension.
(i) If a license can be suspended for any other reason, the
commission, through its executive director may, in its discretion and
upon proof of the same mitigating factors, either:
(1) probate all or part of the suspension term during a
probation term of up to twice the maximum suspension term; or
(2) issue a written reprimand in lieu of suspension.
(j) The executive director shall inform the commissioners of
any such probation or reprimand no later than at their next regular
meeting. If probated either way, a suspension may not be probated
for less than six months.
(k) The commission may impose reasonable terms of pro-
bation, such as:
(1) continued employment requirements;
(2) special reporting conditions;
(3) special document submission conditions;
(4) voluntary duty requirements;
(5) no further rule or law violations; or
(6) any other reasonable term of probation.
(l) A probated license remains probated until:
(1) the term of suspension has expired;
(2) all other terms of probation have been fulfilled; and
(3) a written request for reinstatement has been received
by the commission from the license holder unless the probation has
been revoked by the commission for violation of probation; or
(4) until revoked.
(m) Before reinstatement, a license probation may be
revoked upon a showing that any of its terms have been violated
before the expiration date of the probation regardless of when the
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petition is filed. Upon revocation, the full term of suspension shall
be imposed with credit for any timealready served on that suspension.
(n) Once a license has been suspended, the suspension
probated, the probation revoked, or the license holder reprimanded,
the commission shall search its files and send, by regular mail, notice
of the action to the chief administrator of any agency shown to have
the license holder under either current or latest appointment.
(o) A suspended license remains suspended until:
(1) the term of suspension has expired and the term of
court-ordered community supervision has been completed; and
(2) a written request for reinstatement has been received
from the license holder; or
(3) the remainder of the suspension is probated.
(p) The commission may suspend a license even though it
may have become inactive by some other means, such as:
(1) expiration;
(2) voluntary surrender;
(3) two-year break deactivation; or
(4) any other means.
(q) The effective date of this section is June 1, 1998.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716742
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Proposed date of adoption: March 6, 1998
For further information, please call: (512) 450–0188
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 3. Income Assistance Services
Subchapter W. Reminders
40 TAC §3.2302
The Texas Department of Human Services (DHS) proposes
new §3.2302, concerning the use of Temporary Assistance
for Needy Families (TANF) benefits, in its Income Assistance
Services chapter. The purpose of the new section is to clearly
define that TANF benefits may only be used to purchase goods
and services which are essential and necessary for the welfare
of the family.
Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed section will be in effect there will
be no fiscal implications for state or local governments as a
result of enforcing or administering the section.
Mr. Bost also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be that the state will
be in compliance with state legislation. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.
Questions about the content of this proposal may be directed
to Kevin Brown at (512) 438-3084 in DHS’s Client Self-Support
Services Department. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-115,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.
The new section is proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which provides the depart-
ment with the authority to administer public and financial assis-
tance programs.
The section implements the Human Resources Code,
§§22.001- 22.030 and §§31.001-31.0325.
§3.2302. Use of Temporary Assistance for Needy Families (TANF)
Benefits.
Recipients can only use TANF benefits to purchase goods and services
that are essential and necessary for the welfare of the family. Essential
and necessary includes food, clothing, housing, utilities, furniture,
transportation, telephone, laundry, medical supplies not paid by
Medicaid, and incidentals such as household equipment, supplies,
and recreation for the children.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716658
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: January 26, 1998
For further information, please call: (512) 438–3765
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 9. Seed Quality
Seed Testing
4 TAC §9.4
The Texas Department of Agriculture has withdrawn from
consideration for permanent adoption the proposed amendment
§9.4, which appeared in the July 22, 1997, issue of the Texas
Register (22 TexReg 6811).




Texas Department of Agriculture
Effective date: December 8, 1997
For further information, please call: (512) 463–7541
♦ ♦ ♦
TITLE 28. INSURANCE
Part I Texas Department of Insurance
Chapter 7. Corporate and Financial Regulation
Subchapter A. Examination and Financial Analy-
sis
28 TAC §7.67
The Texas Department of Insurance has withdrawn from con-
sideration for permanent adoption the proposed new to §7.67,
which appeared in the November 21, 1997, issue of the Texas
Register (22 TexReg 11221).




Texas Department of Insurance
Effective date: December 15, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter D. Risk Based Capital and Surplus
28 TAC §7.410
The Texas Department of Insurance has withdrawn from con-
sideration for permanent adoption the proposed new to §7.410,
which appeared in the November 21, 1997, issue of the Texas
Register (22 TexReg 11230).




Texas Department of Insurance
Effective date: December 15, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 1. ADMINISTRATION
Part VII. State Office of Administrative
Hearings
Chapter 155. Rules of Procedures
1 TAC §§155.1, 155.3, 155.5, 155.11, 155.13, 155.17,
155.19, 155.21-155.23, 155.25, 155.27, 155.29, 155.31,
155.33, 155.35, 155.37, 155.39, 155.41, 155.43, 155.45,
155.47, 155.49, 155.51, 155.53, 155.55
The State Office of Administrative Hearings (SOAH) adopts
the repeals of §§155.1, 155.3, 155.5, 155.11, 155.13, 155.17,
155.19, 155.21-155.23, 155.25, 155.27, 155.29, 155.31,
155.33, 155.35, 155.37, 155.39, 155.41, 155.43, 155.45,
155.47, 155.49, 155.51, 155.53, and 155.55, concerning rules
of procedure, without changes to the text published in the
October 17, 1997 issue of the Texas Register (22 TexReg
10204).
The repeal of these sections is necessary to allow the concur-
rent adoption of new rules providing a more uniform procedure
for hearing processes in cases referred to SOAH.
No comments were received regarding the proposed repeals.
The repeals are adopted under Government Code, Chapter
2003, which authorizes the State Office of Administrative Hear-
ings to conduct contested case hearings; Government Code,
Chapter 2001, §2001.004, which requires agencies to adopt
rules of practice setting forth the nature and requirements of
formal and informal procedures; and Senate Bill 331, an Act
effective January 1, 1998, 75th Legislature, Chapter 605, §3,
1997, Texas General Laws 2128 (to be codified as an amend-
ment to Chapter 2003 by adding §2003.050), which requires
SOAH to adopt rules governing the procedures, including dis-
covery procedures, that relate to a hearing conducted by SOAH.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716727
Phillip A. Holder
Deputy Chief Administrative Law Judge
State Office of Administrative Hearings
Effective date: January 2, 1998
Proposal publication date: October 17, 1997
For further information, please call: (512) 475–4993
♦ ♦ ♦
1 TAC §§155.1, 155.3, 155.5, 155.9, 155.11, 155.13, 155.17,
155.19, 155.21, 155.23, 155.25, 155.27, 155.29, 155.31,
155.33, 155.35, 155.37, 155.39, 155.41, 155.43, 155.45,
155.47, 155.49, 155.51, 155.53, 155.55, 155.57, 155.59
The State Office of Administrative Hearings (SOAH) adopts new
§§155.1, 155.3, 155.5,155.13, 155.19, 155.23, 155.25, 155.27,
155.29, 155.31, 155.35, 155.37, 155.39, 155.41, 155.43,
155.45, 155.47, 155.51, 155.55, and 155.57, concerning the
rules of procedure governing matters related to the hearing
process, including discovery, in cases heard by SOAH, with
changes to the proposed text as published in the October
17, 1997 issue of the Texas Register (22 TexReg 10205).
SOAH also adopts amendments to §155.9, concerning Request
to Docket a Case, without changes to the text as published
in the October 17, 1997, issue of the Texas Register (22
TexReg 10205). Sections 155.11, 155.17, 155.21, 155.33,
155.49, 155.53 and 155.59 are adopted without changes to
the text as published in the October 17, 1997, issue of the
Texas Register (22 TexReg 10205) and will not be republished.
The adoption and amendment are necessary to comply with
new statutory requirements enacted in the 75th Legislative
Session. Senate Bill 331, an Act effective January 1, 1998,
75th Legislature, Chapter 605, §3, 1997, Texas General Laws
2128 (to be codified as an amendment to Chapter 2003 by
adding Section 2003.050) requires the Office to adopt rules
governing the procedures, including discovery procedures, that
relate to a hearing conducted by SOAH. The amendment to
§155.9 concerning Request to Docket Case is necessary to
remove language referring to a requirement in a rule that is
being concurrently repealed.
SOAH’s adoption and amendment of the rules meet SOAH’s
obligation under recent legislation to adopt uniform rules by
establishing a comprehensive set of guidelines concerning the
practice and procedure for hearings in all cases referred to
SOAH by its numerous referring agencies. The newly adopted
rules will function to provide for a just, fair, and impartial
adjudication of the rights of the parties under a consistent set of
procedures by establishing guidelines for contested cases and
other adjudicatory matters within SOAH’s jurisdiction.
Comments were filed by the Board of Vocational Nurse Ex-
aminers (BVNE), the Texas State Board of Medical Examiners
(BME), the Employees Retirement System of Texas (ERS), the
Office of Attorney General (OAG), the State Securities Board
(SSB), the State Board for Educator Certification (SBEC), the
Texas Commission for the Blind (TCB), the Texas Department
of Agriculture (TDA), the Texas Department of Health (TDH),
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the Texas Department of Insurance (TDI), the Texas Lottery
Commission (TLC), the Texas Natural Resource Conservation
Commission (TNRCC), the Texas State Board of Examiners of
Psychologists (TSBEP), the Texas State Board of Pharmacy
(TSBP), the Texas State Board of Public Accountancy (TSBPA),
Texas Utilities Electric Company (TU), the Texas Workers’ Com-
pensation Commission (TWCC), the Texas Workers’ Compen-
sation Insurance Fund (TWCIF), and the Law Offices of John
D. Pringle (Law Offices). Most of the comments recommended
changes to the proposed rules or opposed the adoption of a
particular section.
A public hearing was held on November 14, 1997. All of
the parties that offered comments at the public hearing also
filed written comments addressing some of the issues they
addressed at the hearing. Those comments, both oral and
written, are discussed together infra.
The following comments were received regarding the proposed
new rules in general, rather than any specific section.
Two commenters requested clarification of the scope of the
proposed rules. TDA assumed agencies would still be able
to have their own procedural rules in areas not covered by
SOAH’s rules if their rules were not inconsistent with SOAH’s
rules. TWCC requested clarification that SOAH’s intent was
to promulgate rules to govern cases only from the time SOAH
takes jurisdiction to the time SOAH loses jurisdiction and that
agency procedural rules for the periods before and after SOAH
has jurisdiction would remain in effect. TWCC requested
that either §155.3 of this title (relating to Application and
Construction of this Chapter) or the preamble to the rules be
modified to reflect that intent.
SOAH responds that the proposed rules are not intended to
affect agency rules that pertain to events that occur before
SOAH takes jurisdiction or after SOAH loses jurisdiction over
a case. Agencies may have their own procedural rules in areas
not covered by the SOAH rules, if those rules do not prevent the
operation of SOAH rules governing matters related to hearing
of cases referred to SOAH. For example, the proposed rules
do not affect an agency procedure by which a party requests
referral of a matter to SOAH or a rule specifying deadlines for
filing exceptions to a proposal for decision.
SOAH disagrees that §155.3 be modified as suggested. First,
this preamble, as requested, clearly states SOAH’s intent.
Second, §155.1 of this title (relating to Purpose and Scope)
already makes it clear that the rules apply only to matters that
have been referred to the Office.
One commenter suggested that throughout the rules, all refer-
ences to "applicable" law, regulation, or statute be modified to
state the "referring agency’s applicable law or regulation." The
commenter observed that parties often attempt to introduce law
not specifically applicable to the regulatory authority of a spe-
cific agency. Similarly, another commenter suggested that when
the proposed rules refer to "statutory provision," "statutes," or
"laws," the references should be preceded by the phrase "of the
referring agency" or other language to that effect. Both com-
menters pointed out that §155.3(e) and §155.31(a) contain such
language, while other sections do not.
SOAH disagrees that the rules should be modified as suggested
by these commenters. By definition, the law, statutes, and
regulations to be applied in a particular case are those relevant
and applicable to that case, which may include, for example,
SOAH’s statute or statutes common to many state agencies,
such as the Texas Public Information Act. To restrict the
references to the referring agencies’ law would be unduly
restrictive and legally inappropriate. SOAH has found no section
in the proposed rules in which the omission of the requested
language would lead to confusion about what law, statutes, or
regulations should be applied.
One commenter (TWCC) requested that the rules or the pream-
ble address the need for SOAH ALJs to expedite hearings in-
volving issues of preauthorization and asked SOAH to consider
adding language similar to the current provisions of TWCC’s
rule at 28 Texas Administrative Code, §148.4(a). That language
requires SOAH, unless good cause to the contrary is shown,
to make a good faith effort to set hearings involving issues of
preauthorization for a date not more than 30 days after SOAH
has received the request for a hearing.
SOAH respects the need for prompt hearings on issues of
preauthorization. SOAH intends to expedite hearings in all
cases in which such treatment is warranted. SOAH disagrees
that the rules should be modified to incorporate language similar
to the provisions of 28 TEX. ADMIN. CODE §148.4(a), however.
The adoption of the proposed amendment to §155.9 (relating
to Request to Docket Case) allows an agency to request the
setting of a hearing on the Request to Docket Case form. When
it files that form, an agency may request that the hearing be
expedited by indicating the specific hearing date desired or a
special request to have the hearing set within 30 days. SOAH
believes that procedure provides an adequate and orderly
method of scheduling hearings and identifying all hearings in
which expedited treatment is warranted.
One commenter (TLC) asked for clarification concerning which
of the proposed rules apply to hearings that do not fall within
the Administrative Procedure Act (APA). Section 155.1 (relating
to Purpose and Scope) provides that the rules apply to all
adjudicative matters referred to SOAH. Under this provision,
all the rules apply to an adjudicative matter that is a non-APA
hearing. One purpose of this chapter is to provide a readily
accessible framework of rules to which parties can refer when
presenting cases before SOAH. To exempt non-APA hearings
from certain of those rules would require procedures to be
reinvented in such cases. The commenter did not identify
any rule provision that should not apply to non-APA hearings.
Nevertheless, SOAH appreciates that some non-APA hearings,
such as the suspension hearings conducted for TLC, may
require different procedures. SOAH believes, however, that the
better approach is to allow a party to move for the modification
of a specific rule’s procedures when appropriate, as is provided
by §155.3 of this title (relating to Application and Construction
of this Chapter).
One commenter (TDA) requested clarification of the effect of
the TDA/SOAH Memorandum of Understanding that is required
by TDA’s statute, Texas Agriculture Code Annotated, §12.032.
SOAH responds that provisions of the TDA/SOAH Memoran-
dum of Understanding (MOU), adopted by TDA by rule at 4
Texas Administrative Code, §1.310 are superseded by these
rules, to the extent the MOU establishes procedural require-
ments inconsistent with these rules. The MOU provides that
the TDA rules of procedure control, unless otherwise specifi-
cally stated in the SOAH rules of procedure or other controlling
law, or the judge so orders. The SOAH rules of procedure, at
§155.1 of this title (relating to Purpose and Scope), specifically
state this chapter will govern the processes followed by SOAH
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in handling all adjudicative matters referred to the Office, with
certain exceptions. Cases referred by TDA are not among those
exceptions. Therefore, under the MOU itself, as well as under
S.B. 331, this chapter would apply to cases referred by TDA.
COMMENTS RELATING TO §155.1. Purpose and Scope: In
response to proposed §155.1(a) a commenter noted that SOAH
holds some "due process" hearings, which do not require the
formality of the APA, and requested that additional language be
added to this section to allow SOAH to contract with agencies to
conduct non-APA hearings in conformance with those agencies’
rules. SOAH does not adopt this recommendation because ap-
plication of uniform procedural rules will provide more consis-
tency and predictability for participants, as envisioned by S.B.
331. Moreover, additional language is not needed in §155.1(a)
because that section references all matters referred to SOAH,
including contested, non-APA cases. Finally, proposed §155.3
of this title (relating to Application and Construction of this Chap-
ter) allows the administrative law judge (ALJ) to modify the pro-
cedures when appropriate, which could result in less formal
procedure in some non-APA cases.
SOAH staff also reconsidered the proposed section of the rule
and made a change to further clarify the applicability of chapter
159 of this title (relating to Rules of Procedure for Administrative
License Suspension Hearings).
Three commenters requested modification of §155.1(b) so that
it adopt by reference the procedural rules of a specific agency
in addition to TNRCC and PUC. TCB argued its hearings
concerning its Business Enterprises Program, governed by the
Randolph-Sheppard Act, 20 U.S.C. §107 et seq., must follow
a different procedural process from the SOAH rules. Therefore,
it requested adoption of the TCB rules and modification of
§155.3 of this title (relating to Application and Construction of
this Chapter) to provide that in instances of conflict between
the SOAH rules and those of TCB, the TCB rules will prevail.
SOAH disagrees with this suggestion. A review of applicable
federal rules and regulations does not indicate any conflicts
between federal requirements for the Business Enterprises
Program and the SOAH rules. The Randolph-Sheppard Act
merely requires TCB to provide blind licensees dissatisfied
with actions concerning the vending facility program a "full
evidentiary hearing," and to then submit the grievances of blind
licensees not resolved at the fair hearing to an arbitration
panel appointed by the Secretary of Education. 20 U.S.C.
§§107b(6) and 107d-1(a). The federal regulations require TCB
to promulgate rules and regulations covering the conduct of full
evidentiary hearings that have been approved by the Secretary
of Education, but they do not contain any specific requirements.
34 C.F.R. §§395.4(a) and 395.13(a). Furthermore, a review of
the TCB procedural rules indicates only two deviations from the
SOAH procedures (requirements that the hearing be scheduled
within 15 working days of TCB’s receipt of the request for
hearing and that a proposal for decision be made within 15
working days after the receipt of the official transcript). These
are not federal requirements. However, because subsection
E of the TCB Business Enterprises Manual provides that TCB
will arrange for reader or other communication services at the
hearing, SOAH has modified its originally proposed §155.43(f)
of this title (relating to Making a Record of Contested Case
Proceedings).
A second commenter recommended that the procedural rules
of TWCC be adopted to the extent that they do not conflict with
the proposed SOAH rules; however, the commenter included no
specific rationale for this suggestion. Because the legislature in
S.B. 331 expressed its intent that SOAH adopt uniform rules of
procedure and there appears to be no process needs peculiar to
TWCC cases which cannot be addressed by motion and order,
SOAH respectfully declines to adopt any specific procedural
rules of that agency.
ERS commented that the legislature gave the ERS Board of
Trustees (ERS Board) jurisdiction over the administration of a
large number of retirement systems. Additionally, the legislature
had, prior to S.B. 331, conferred broad rulemaking authority
on the ERS Board to have an orderly and efficient system
of procedure for the institution, conduct, and determination
of contested cases. Moreover, the commenter noted that
because the ERS Board makes the final decision in connection
with a claimant’s or appellant’s administrative proceeding, it
is imperative that the ERS Board’s rules govern procedural
matters in contested cases. The commenter also requested
modification of §155.3 of this title (relating to Application and
Construction of this Chapter) to provide that in instances of
conflict between the SOAH rules and those of the ERS Board,
the latter will prevail. SOAH respectfully disagrees that it is
necessary to adopt the procedural rules of the ERS Board.
First, a review of the ERS Board’s rules at 34 TEX. ADMIN.
CODE Chapter 67, indicates that the full contents of only five
procedural rules, titled Classification of Parties, Parties Defined,
Dismissal without Hearing, Prehearing Conference, and Order
of Procedure, are not specifically addressed in the proposed
SOAH rules. However, the proposed SOAH procedural rules do
not limit any party from requesting that an ALJ rule on matters
in a way specified in those rules, when appropriate. Also, the
proposed rules do not interfere with a constitutional or statutory
fiduciary duty of the ERS Board, which still retains final decision
making authority and substantive rulemaking authority. Second,
two ERS Board rules, Intervention and Written Motions, have
different deadlines from those proposed in the SOAH rules. In
both instances, the SOAH rules do not significantly change the
deadlines nor do they have a negative impact on the rights of the
parties. More importantly, there is a clear benefit in establishing
one standard deadline for filing these motions. Third, many
other agencies make the final decision in their administrative
proceedings, and S.B. 331 did not distinguish contested cases
based on the identity of the final decision maker.
The TNRCC noted problems with SOAH’s proposed adoption
of the TNRCC and PUC procedural rules "in effect January
1, 1998" because such a restriction may either (1) result in
SOAH needing to adopt every rule changed by the TNRCC and
PUC after that date or (2) cause rules adopted after that date
to not be effective in SOAH proceedings. SOAH declines to
modify this portion of the rule because a fixed effective date of
January 1, 1998 clearly establishes what rules are applicable
and provides some certainty to practitioners appearing in those
hearings. Additionally, SOAH preserves its ability to seek the
procedural consistency which is at the heart of S.B. 331 by
declining to adopt future rules sight unseen. SOAH intends
to work with the PUC and TNRCC in future rulemakings that
SOAH and these agencies may undertake.
The TNRCC further noted that the Environmental Protection
Agency (EPA) and TNRCC have negotiated agreements relating
to the delegation of authority to manage certain permitting
programs and that additional procedural rule changes may be
required to fully accomplish this task. In this context, the
TNRCC suggested that a regular process should be developed
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for SOAH to adopt by reference any procedural rules the
TNRCC adopts after January 1, 1998. SOAH appreciates
the importance attached to federal delegation of permitting
programs. SOAH will work cooperatively with the TNRCC to
establish a coordinated and efficient process to address future
rule revisions.
COMMENTS RELATING TO §155.3. Application and Construc-
tion of this Chapter: Approximately seven commenters noted
concerns about §155.3(a)(1). Specifically, many of these com-
menters focused on the language authorizing an ALJ to "sup-
plement other requirements of law, to promote the fair and effi-
cient handling of the case." One concern centered on the lack
of statutory authority a SOAH ALJ has to supplement "other
requirements of law." That commenter and another requested
clarification of this provision. Several commenters argued that
this provision gave the ALJ too much discretion and could lead
to an application of rules on a case-by-case basis, creating un-
certainty for all parties. One commenter characterized the lan-
guage as being "vague and overbroad." Suggestions to change
the language included the following: (1) change the language
to allow the ALJ to "waive the requirements of this chapter to
promote the fair and efficient handling of the case;" (2) specify
that the ALJ may "amend other procedural requirements of law,
subject to the requirements of due process."
As recognized by one commenter, SOAH’s goal is to allow some
flexibility in its application of the rules when it is necessary
for efficiency, tempered by the requirements of fairness and
due process. Such flexibility is vital given the wide area
of cases heard by the SOAH judges. Although there is a
possibility that the ALJ may adopt a modification that causes
unforeseeable harm to a party, in most instances, such harm
could be brought to the ALJ’s attention and likely be redressed.
It is not the intent of SOAH to exceed its statutory authority or
to adopt any procedure that contravenes an agency’s enabling
statute. In response to the comments, SOAH adopts a
suggestion to specify that an ALJ may supplement other
procedural requirements of law.
Approximately six commenters expressed reservations about
the language in §155.3(a)(2) providing that "the ALJ shall af-
ford a liberal construction of these rules as applied in cases
where parties are not all represented by counsel." For some
commenters, the chief concern was that a liberal construction
of the SOAH rules for some parties would create unfairness,
an equal protection problem, or an advantage for the unrepre-
sented, pro se litigant. One commenter requested additional
clarification of how a party represented by an ombudsman under
the Texas Workers’ Compensation Act would be classified. An-
other of the commenters suggested that licensees may waive
representation in order to gain a procedural advantage. An-
other commenter suggested this section is unnecessary be-
cause §155.3(a)(3) provides similar leeway. It is not SOAH’s
intent to afford any one party a procedural advantage in any
case. SOAH agrees with the commenters and has stricken the
subsection.
Several commenters suggested that in §155.3(a)(3) the verb
"relax" is not sufficiently definite for use in a regulatory context,
and one commenter suggested it be replaced with "modify,"
"amend," or "waive." SOAH adopts the suggestion and changes
the verb to "modify."
Two commenters expressed concern that allowing an ALJ to
relax the rules only if doing so does not contravene other
applicable statutes affords too much discretion to the ALJ
and possibly undermines an agency’s duly adopted rules and
policies and, most importantly, its mission. One of these
commenters suggested that a licensee who chooses to forgo
representation by an attorney may be able to avoid sanctions
for violation of an agency’s or board’s rules through "relaxed
treatment." The commenter further suggested that this rule be
amended to require the ALJ to take into account an agency or
board rules, regulation, prior decisions, and mission, as well as
applicable statutes. Both commenters also suggested replacing
the term "statute" with that of "law" as defined in §155.5 of
this title (relating to Definitions). If the rule is adopted, one
commenter requested an amendment to clarify the conditions
under which an ALJ would modify the rules and how notice
would be given to the parties. SOAH declines to modify
the language of §155.3(a)(3), except as noted above. Some
flexibility is required in the application of the procedural rules
when appropriate, as contemplated by §155.3. The section
itself requires that such flexibility be limited when exercising
it would prejudice parties’ rights. SOAH is concerned that
expanding this section to a consideration of an agency’s rules,
regulations, prior decisions, and mission could compromise
the goal: efficiency balanced by reasoned consideration of
all parties’ rights. As to the request that SOAH spell out the
conditions under which this section will apply, SOAH responds
by noting that the option of modifying the procedures will
probably depend on a number of factors which cannot all
be confidently enumerated at this point, including whether
a party moves for such modification and what grounds are
urged in opposition. A referring agency’s policies, procedures
and mission may be raised as grounds either for or against
modification.
A commenter noted that §155.3(b), as well as other sections,
contains no distinction as to what statute is being referred to
and requested that this section be clarified to state that the
enabling statute is being referred to or, in situations where more
than one statute may apply, the Code Construction Act applies.
SOAH declines to modify the section as proposed because the
broad language ensures the inclusion of all applicable statutory
provisions. However, SOAH agrees with the commenter that
any conflict between statutes would be resolved using the
Code Construction Act, the construction rules for civil statutes
under the Government Code, and other appropriate statutory
construction rules and precedent.
TNRCC is concerned that the language of §155.3(c) that
permits the TNRCC procedural rules to control in the event of
conflict with the SOAH rules "will create a confusing patchwork
of rules that apply to TNRCC cases." However, the commenter
believes that, with the two agencies working together, the two
sets of rules can be modified so that there is no overlap.
SOAH appreciates the opportunity to work with the TNRCC in
future rulemaking to address these concerns. As to the current
proposed rules, SOAH finds that the proposed language in this
section stating that TNRCC rules control in the event of conflict
will lessen the confusion for parties before the two agencies.
Because in §155.1(b) of this title (relating to Purpose and
Scope) SOAH proposes to adopt TNRCC’s current procedural
rules, parties should rarely, if ever, encounter a conflict between
a current TNRCC rule and a SOAH rule applicable to the same
issue. To the extend TNRCC has no procedural rule applicable
to a situation addressed by a SOAH rule, the SOAH rule would
apply. Additionally, the SOAH rule would control in the event
of a conflict with a TNRCC procedural rule adopted by TNRCC
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after January 1, 1998. It is intended, however, that SOAH and
TNRCC will work cooperatively in future rulemakings to avoid
such conflicts.
One commenter stated its concern that under §155.3(e), a
default to the Texas Rules of Civil Procedure (TRCP) when the
APA and the SOAH rules cannot resolve an issue places a
burden on administrative attorneys to know three different sets
of procedural rules. The commenter also argues that some
frivolous motions may be filed concerning a violation of the
TRCP, causing delay. The commenter suggested adoption of
the TRCP in lieu of the SOAH rules or, alternatively, modification
of the last sentence in this subsection to eliminate both the
reference to the TRCP and to the proposed §155.53 of this
title (relating to Consideration of Policy Not Incorporated in
Referring Agency’s Rules). SOAH disagrees that consideration
of the TRCP by analogy, when the APA or SOAH rules do
not provide sufficient guidance, is unduly burdensome. That
approach is followed in many contested cases currently, often
with the parties’ concurrence or even insistence. Moreover,
SOAH does not anticipate frequent or extensive reference to
the TRCP, nor does it anticipate numerous frivolous motions
under the guise of using the TRCP. SOAH’s sanction authority
should deter such motions. Finally, SOAH rules are tailored
towards an administrative rather than a civil practice; thus,
SOAH respectfully declines to adopt the TRCP in lieu of these
proposed procedural rules.
Another commenter suggested that the section allowing the ALJ
to consider case law construing the TRCP should be limited to
non-jury trials and to authority relating specifically to admin-
istrative hearings concerning regulatory agencies. SOAH re-
spectfully declines to limit its consideration of Texas case law
to administrative cases; often it is necessary and appropriate to
consider non-administrative case law and precedent. Addition-
ally, case law construing TRCP is relevant, whether from jury
or non-jury trials.
COMMENTS RELATING TO §155.5. Definitions: One com-
menter noted that although the definition of "ADR or Alterna-
tive Dispute Resolution" includes mediation, mediated settle-
ment conferences, and arbitration, only procedures for mediated
settlement conferences are established in §155.37 of this title
(relating to Settlement Conferences). The commenter inquired
whether this means cases will not be ordered to arbitration or
mediation by an ALJ unless the referring agency has adopted
mediation and/or arbitration procedures within its own rules.
Another commenter suggested a specific reference be made
to include moderated settlement conferences in the definitions.
First, SOAH finds that the three forms of ADR listed in the defi-
nitions are not exclusive; they are named because they are the
types of ADR that have been used at SOAH. SOAH notes that
a moderated settlement conference could be requested under
the Governmental Dispute Resolution Act (GDRA), TEX. GOV’T
CODE ANN. §2008 et seq., or the rule as proposed. Therefore,
SOAH rejects the suggestion that it add the term "moderated
settlement conference" to the definition of ADR. Second, a me-
diated settlement conference is a form of mediation, and the
guidelines for that process are generally applicable to cases
that use that specific process. The mention of one type of me-
diation process should not be construed to mean others may not
be used. An ALJ has the discretion to send a case to any form
of ADR that may further the state policy to resolve disputes
before state agencies as fairly and expeditiously as possible,
including a moderated settlement conference, as articulated in
the GDRA, even if a referring agency has not adopted rules on
ADR. SOAH notes the GDRA does not give an ALJ the author-
ity to refer a case to binding arbitration; such a referral could
be made only if another statute or an agreement between the
parties created such a process. (See, e.g., Chapter 163 of this
title (relating to Arbitration Procedures for Certain Enforcement
Actions of the Department of Human Services) for procedures
governing binding arbitration related to nursing home enforce-
ment cases).
One commenter recommended clarification of the definition of
"business days" to include state skeleton crew days. SOAH
declines to adopt this recommendation because the definition
applies to all weekdays when an agency is open, including a
state skeleton crew day, when an agency is required to have
enough employees on duty to conduct public business.
One commenter stated that the definition of "law" should include
agency decisions. SOAH declines to define agency "policy"
(presumably including prior decisions) as law; the ALJ is
required to "consider" agency "policy" under APA §2001.058.
SOAH notes that such an expansion would also be inconsistent
with §155.3(a) and (e) of this title (relating to Application and
Construction of this Chapter).
One commenter argued the term "other entity" in the definition
of "referring agency" was too broad and needed clarification,
noting that the term "state agency" is defined in TEX. GOV’T
CODE, §2003.001(3) and that the jurisdiction of SOAH should
be limited to that definition. SOAH disagrees that the term is
overly broad because the definition incorporates the language
in §2003.001(3)(A), and the term "other entity" may include the
entity referenced in § 2003.001(3)(B).
One commenter took issue with the phrase "for resolution" in the
definition of "referring agency" because a case may be referred
to SOAH for hearing only, not "resolution." After consulting both
Black’s Law Dictionary and a standard American dictionary,
SOAH replaces the word "resolution" with "process," to mean
a series of actions, motions, or occurrences through which a
result or effect is produced.
COMMENTS RELATING TO §155.9. Request to Docket Case:
One commenter argued that the requirement in §155.9(a) for
the production of "all pertinent documents" could require the
submission of hundreds of pages of documents at the case’s
inception, noting that the Texas Rules of Evidence (TRCE)
require that documents, other than trial exhibits, be filed 14
days before the hearing date. Another commenter suggested
that it would be more functional to allow the agency to submit
a form and then to have SOAH assign a docket number before
an agency is required to file the documents. SOAH notes that
the agency is required to file "all pertinent documents . . .
describing the agency action giving rise to a contested case."
The intent of this language is to gather the complaint, petition,
application, or other similar documents that caused a request for
a hearing, not all documents that will be offered at hearing. This
process timely affords SOAH necessary information in order to
assign the case and process it efficiently, and it will not cause
the massive submissions the commenter fears.
One commenter expressed concern that a strict reading of
subsection (a) of section 155.9 requires the referring agency to
supply a copy of the application; however, the TNRCC is in the
process of creating a rule requiring the applicant to provide the
application to SOAH. SOAH will work with the TNRCC to ensure
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that a requirement on the applicant to provide the application is
incorporated into the SOAH rules.
Another commenter proposed adding the term "aggrieved indi-
vidual" to the definition of who may submit a request to docket
a case. SOAH declines to add this definition because it is the
responsibility, and in most cases the prerogative, of the state
agency before which an aggrieved individual is appearing to re-
quest a proceeding to be docketed. (See, TEX. GOV’T CODE
ANN. §2003.021(b)(Vernon 1998), which states that SOAH shall
conduct a hearing in a contested case before a state agency.
Access to the hearing process is governed by the APA and
the affected agency’s organic statute. The proposed proce-
dural rule reflects that, in this process, it is the responsibility
of the agency to request the setting of a hearing, as contem-
plated by the APA, the applicable agency organic statute, and
§2003.021(b).
COMMENTS RELATING TO §155.13. Venue: Three com-
menters requested a change in proposed §155.13 to require
hearings to be held in Austin. Their concern was the cost of trav-
eling to hearings outside of Austin. This section is not intended
to change current procedures of setting almost all administrative
hearings in Austin. This section authorizes the ALJ to desig-
nate a neutral hearing site, so that one party will not have more
ready access to witnesses, office equipment, exhibits, etc., than
another party. Unless required by law to conduct a hearing in
another town or city or unless agreed to by all parties, ALJs will
set hearings outside Austin only after considering such factors
as legislative restrictions on travel, the amount in controversy,
estimated length of the hearing, availability of facilities, costs
to private parties and referring agencies, and location of wit-
nesses. Parties may raise all relevant concerns by motion and
response. The section has been amended to add these factors.
This section does not preclude a referring agency from request-
ing a different city or county on the Request to Docket Case form
if the location is required by law or agreed to by the parties. An
explanation of the grounds for the request should be stated on
the form, including a citation to applicable law. Parties may
nevertheless object to such a setting if they disagree with the
referring agency’s explanation.
COMMENTS RELATING TO §155.19. Computation of Time:
Four commenters indicated §155.19 should be changed to
provide uniformity with the TRCP. Those rules provide that if
the period to act is five days or less, the intervening Saturdays,
Sundays and legal holidays are not counted. SOAH concurs
with this comment and has changed the section accordingly.
COMMENTS RELATING TO §155.21. Representation of Par-
ties: Three agencies commented on §155.21. TWCC noted
the proposed section does not address how the identity of a
claimant will be kept confidential. That concern is addressed in
the comments to §155.23 of this title (relating to Filing Docu-
ments or Serving Documents on the ALJ). Another commenter
said that many times its attorneys did not know about a party’s
representation until just before the hearing and suggested the
section be changed to require the party’s representative to no-
tify the opposing party or parties when retained to represent a
party. SOAH agrees a party’s representative should also notify
other parties of an appearance. However, §155.25 of this title
(relating to Service of Documents on Parties) requires any per-
son filing a document with the Office to also serve each party
or the party’s authorized representative. Thus, the notice to all
parties will be accomplished without the necessity of stating the
requirement in two separate sections.
ERS suggested the section indicates an appellant is not re-
quired to attend the hearing. That agency prefers its rule, which
requires an ALJ to dismiss an appeal if an appellant is not rep-
resented by an attorney unless the appellant’s appearance is
waived by agreement of all parties. Even if an appellant is rep-
resented by an attorney, the ALJ must dismiss an appeal if the
appellant does not give ten days written notice that he will not
appear, or unless the appearance is waived by all parties. 34
Texas Administrative Code, §67.43(b).
SOAH notes ERS is correct that §155.21 would permit an ap-
pellant to appear solely by authorized representative if the ap-
pellant so wished. SOAH notes each party has the right to sub-
poena a witness, pursuant to APA §2001.089 and §155.31(e)
of this title (relating to Discovery), if the appellant’s own atten-
dance at the hearing is needed by either party for the presen-
tation of its case. Otherwise, mandating the appearance of an
appellant when the person has an authorized representative is
unnecessary and, in many instances, may be expensive or in-
convenient, particularly if the appellant has a health problem or
would need to travel a great distance. Based on an ALJ’s au-
thority to issue default decisions and a party’s right to subpoena
a witness, SOAH disagrees that an amendment to the section
is necessary.
COMMENTS RELATING TO §155.23. Filing Documents or
Serving Documents on the ALJ: SOAH received numerous com-
ments on this section. Most of the commenters expressed
concern about §155.23(1)(A) because they felt that the words
"pleadings and other documents" are unclear and need clari-
fication. SOAH agrees some clarification is needed and has
revised §155.23(1)(A) to change "other documents" to "other
documents requesting action or relief."
One commenter noted that §155.23(1)(A), requiring the original
to be filed, appears to be in conflict with §155.23(5) permitting
electronic filing. SOAH considers facsimile-transmitted filings to
be duplicate originals; they satisfy the requirement that originals
be filed with the Office.
Another commenter suggested that §155.23(1)(A) be amended
to specify where the originals of post-proposal for decision
documents should be filed. SOAH agrees with the comment
and amends the section to provide that originals of documents
filed subsequent to issuance of a proposal for decision should
be filed with the referring agency and a copy should be filed
with SOAH.
A commenter asked that §155.23(1)(C)(iv), the provision requir-
ing an ALJ to maintain the tape recording of a hearing until the
tapes are released to the agency, be amended to require SOAH
to create and maintain a copy of the hearing tapes before trans-
mitting them to the agency. According to the commenter, there
have been problems with transmitting tapes. SOAH disagrees
with the suggestion. It would be burdensome to copy all hear-
ing tapes before forwarding the hearing record to all referring
agencies. Any isolated problems can be solved by improving
internal agency controls and, if necessary, improving coordina-
tion with an agency that has experienced problems.
TWCC noted that §155.23(2) does not address how to handle
the hearings where the identity of a claimant must be kept
confidential under law. SOAH responds that §155.47 of this
title (relating to Public Attendance and Comment at Hearing)
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provides that a hearing is open to the public unless otherwise
required by law. Further, when a referring agency sends a
matter to SOAH, it may specify on the "Request to Docket
Case" form that the file and/or hearing is confidential and
cite the applicable law. These procedures or provisions,
along with provisions of this section that provide a method for
filing confidential materials, are sufficient to address TWCC’s
concern. Any additional protection could be requested by
motion, as needed in a particular case.
Another commenter argued §155.23(2) places the burden on
an agency to determine which matters may be confidential by
law. The commenter also argued that the confidentiality section
may cause hearings to be closed to the public. SOAH agrees
the party, whether an agency or some other party, asserting a
document is confidential must comply with filing requirements
to protect the document from being disclosed. Of course, if
a party does not believe something is confidential and files it
without complying with the section, the opposing party could
move for restricted access to the document, and the ALJ would
determine whether restrictions are warranted and authorized by
law. Subsection 155.23(2) is not intended to change substantive
law concerning confidentiality of documents. Whether a party
is required by law to disclose or protect a particular type of
document remains unchanged. While the commenter may
perceive this subsection of the rules as imposing a new burden,
the subsection is not intended to create one. Further, the
subsection as proposed will not lead to the closing of a hearing.
Confidential documents may be offered at hearing in a manner
that does not divulge their contents before the public.
A commenter requested that §155.23(2)(A) be changed to
delete the requirement that each page of a confidential doc-
ument be marked "confidential" in cases of voluminous filings.
SOAH prefers that the section remain as written because it will
protect pages that might become separated from a cover sheet
or that are individually copied. However, the commenter raises
a valid point. Marking pages as "confidential" will be of most
benefit when documents are submitted that contain both confi-
dential and non-confidential materials. When voluminous docu-
ments are submitted and every page is claimed to be confiden-
tial, a party may by motion request relaxation of section of the
rules.
In regard to §155.23(2)(B), a commenter said that the materials
submitted for in camera review should be marked "received."
SOAH notes the date of receipt of all documents filed with
SOAH by stamp or other means.
One commenter expressed concern about the requirement in
§155.23(2)(B) that a party provide a cover letter explaining the
nature of the confidential material. This section requires the
party to "explain the nature of the sealed materials," and the
commenter asserted the explanation might reveal confidential
information.
This section of the rules is not intended to elicit confidential
information; rather, it is aimed at alerting the ALJ to the
reason confidentiality is claimed. For example, the explanation
may state the materials are "confidential trade secrets taken
from state tax records" and cite appropriate substantive or
statutory support for the assertion. An explanation of how
the legal authority relates to the documents would also be
helpful. However, this section is not intended to require parties
to disclose any confidential information, and parties retain great
latitude in how they draft the explanatory letter.
Two agencies commented on §155.23(3)(A). One wanted the
meaning of the word "custodian" clarified, and another sug-
gested that the section could be interpreted to require a party to
give up its original documents. SOAH responds that the word
"custodian" is used in its ordinary sense, (i.e., the one having
possession of, or retaining, the documents). Second, there is no
requirement in the section that a party give up its original doc-
uments. Instead, for example, an attorney serving documents
may retain a copy and return the original to the business, state
agency office, or person who provided them to the attorney.
Two commenters requested that §155.23 be amended to pro-
vide for transmission of documents through Internet transmis-
sions or other electronic transmissions, such as electronic mail.
SOAH agrees it would be useful for parties to exchange doc-
uments through Internet or electronic mail. Section 155.25 of
this title (relating to Service of Documents on Parties) is a more
appropriate section for outlining this authority. That section, re-
garding service of documents on parties, has been amended by
adding subsection (e), allowing electronic transmissions upon
agreement of the parties. One commenter wanted a presump-
tion of receipt added to the section; however, SOAH considers it
better policy to require the sender to be responsible for confirm-
ing receipt. Otherwise, a party may not know a document was
transmitted or may not know the name of the document in order
to retrieve it. The transmitter should be able to confirm receipt
by telephoning the party to whom the document was electron-
ically transmitted. Because SOAH currently is not equipped to
receive such transmissions, electronic transmissions should not
be used for filing documents.
One commenter asked for exceptions to be made for re-
quirements to serve all parties with documents filed, found in
§§155.23(3)(A) and 155.25(a) of this title (relating to Service
of Documents on Parties). The commenter urged that there
should be exceptions to the requirement that a party provide
other parties copies of documents filed with SOAH.
SOAH agrees and changes §§ 155.23(3)(A) and 155.25(a)
to provide exceptions to the requirement that all parties be
served with responses to discovery requests, business records
and transcripts. Further, under §155.25(a), by order issued
in response to a party’s motion, a party may be exempt from
serving other documents upon parties.
COMMENTS RELATING TO §155.25. Service of Documents
on Parties: One commenter urged a change to §155.25(c)(1)-
(2) to eliminate the requirement that the referring agency mail
notices of hearing and orders by certified mail. Another
commenter argued that §155.25(c)(1), requiring notices of
hearing to be made by delivery to the "record address" of
a party, presented a problem in that generally there is no
address of record when the notice of hearing is filed, and
the section requires service by delivery to the record address.
Considering service effective only if there is actual delivery is
more onerous than most agencies’ statutes require. SOAH
agrees §155.25(c) should be amended to provide for service
as required by law. Also, the rewritten section deletes any
requirement that a referring agency serve prehearing orders or
proposals for decision. SOAH serves these documents.
Two commenters requested the 5:30 p.m. filing deadline in
§155.25(d) be changed to an earlier time. One commenter’s
concern seemed to be that the section would invite 5:30 p.m.
filings on the eve of a holiday, such as Thanksgiving, making
a response within three days impossible. SOAH believes the
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concern has been addressed with the revisions to proposed
§155.19 of this title (relating to Computation of Time), excluding
weekends and holidays from counting days by which a response
is due when the period to act is five days or less. SOAH has
modified §155.25(a) and changed §155.25(d)(4), however, to
address electronic mail service, to correspond to §155.23(6) of
this title (relating to Filing Documents or Serving Documents on
the ALJ).
Two commenters referred to the presumptions of time of receipt
contained in §155.25(d). One asked the source of the stated
presumptive times of receipt. Another wanted the presumptions
to be rebutted only to lengthen the time for responding and
expressed concern that the section would spawn litigation about
whether the actual receipt date or the presumption receipt date
controls for determining when responses must be filed.
The presumptive times were based on SOAH’s experience in
various types of proceedings and will assist ALJs in knowing
when it is appropriate to rule on requests for relief. Of course,
the presumptions can be rebutted by evidence showing the
actual receipt date differed from the presumed times. The Office
does not foresee a surge in litigation about the actual filing date.
A party may rebut the presumption and request the ALJ to
reconsider or rescind any decision that was made before the
expiration of appropriate times for responses.
COMMENTS RELATING TO §155.27. Notice of Hearing: One
commenter proposed changing §155.27 to require the ALJ to
attend hearings the ALJ cancels when notice of the cancellation
cannot effectively be given to the public (e.g., when notice of the
hearing was given by newspaper publication). SOAH’s practice
is to cancel such hearings only when notice is defective. In
SOAH’s opinion, it would be burdensome to require an ALJ to
travel to some distant location only to explain to the persons
present that no hearing will be conducted. If a referring agency
believes it is important that a state agency representative meet
with members of the public under these circumstances, it may
send a member of its staff.
Another commenter contended SOAH, not the referring agency,
is statutorily required to send notice of hearing in certain types
of cases. While this section of SOAH’s rules will apply in the
majority of cases, SOAH will comply with any statute which
places responsibility for sending a notice of hearing upon the
Office. The section has been amended to clarify this intent.
Two commenters requested that SOAH provide the notice of
hearings. SOAH disagrees it should issue notice of hearings,
unless it is required to do so by statute. The party initiating an
action is generally more familiar with the reasons for the hearing,
applicable agency policy, and appropriate statutes and rules.
Further, the referring agency has control of party addresses
and is aware if other parties (such as a complaining witness)
should receive copies of the notice.
One commenter argued that requiring a reference to the
particular sections of statutes and rules involved is overbroad,
burdensome, and requires significantly more than the APA.
Of particular concern to the commenter was that it might be
required to list every possible section a respondent would use
in arguing exemptions from certain requirements.
The proposed section exactly tracks APA §2001.052, which re-
quires a notice of hearing to include a reference to the particular
sections of the statutes and rules involved. Nevertheless, the
language cited has been removed and replaced by a reference
to APA §2001.052.
Two commenters argued that APA §2001.052(b) should be
added to this section. One of the two commenters also
suggested adding that a party’s failure to request a more definite
statement negates the party’s ability to allege a due process
violation. SOAH disagrees with the latter comment because a
party may not know until an opposing party rests its case that
notice was defective, making it impossible to have requested
a more definite statement before hearing. However, SOAH
agrees the section lacks completeness by failing to refer to APA
§2001.052(b). The section has been rewritten to refer to the
APA provision, rather than restating certain portions of the APA.
SOAH also has changed the citation form from "1 TAC Chapter
155" to "1 Texas Administrative Code, Chapter 155" to reflect
the formal citation style.
One commenter asked for the section to require a reference to
§155.55 of this title (relating to Failure to Attend Hearing and
Default), regarding default judgments. As rewritten, the section
permits the referring agency to determine what statutes and
rules are involved in the proceeding.
One commenter suggested that a subsection be added to
provide that the notice of hearing and the return receipt ("green")
card automatically become part of the record. SOAH believes
the specific provision may lead to problems when a return
receipt card has not been returned by the time of the hearing.
Moreover, the admissibility of exhibits should be addressed in
the hearing, rather than through notice procedures.
COMMENTS RELATING TO §155.29. Pleadings: One com-
menter asked for clarification concerning whether §155.29(a)
requires pleadings to be filed in all cases. All cases before
SOAH require requests for relief to be made through filed plead-
ings, but this section also permits requests for relief to be made
on the record at a prehearing conference or hearing.
Another commenter asked that §155.29(a)(10) be changed to
eliminate the need for an affidavit or other proof when filing
an agreed motion for continuance. This subsection requires a
supporting affidavit or "other proof" when the party filing the
request has asserted "good cause" in the request. Subsection
(f) of this same section requires motions for continuance to be
filed no later than five days before the date of hearing unless
good cause is demonstrated in the motion.
SOAH does not find a change is necessary. When a party files a
motion for continuance more than five days before the hearing,
the party is not required to demonstrate good cause. Also, one
could reasonably argue the agreement of all parties meets the
requirement of being "other proof." At times, an affidavit may
be more appropriate, even when all parties do agree; (e.g.,
the parties may have repeatedly made last-minute requests for
continuance, and the ALJ may have admonished the parties to
file motions more timely and to show there is good cause for
any future continuances, even if agreed to by all parties). In
such a case, a party may be required to demonstrate "good
cause" for a late-filed motion, even if other parties agree to a
continuance.
One commenter suggested §155.29(c) should require parties to
file a certificate of conference for all motions, except where to
do so would be unworkable. SOAH disagrees. The subsection
requires a party seeking a continuance or seeking to extend an
established deadline to contact, or attempt to contact, other
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parties and state their positions on the request. While this
procedure has proven valuable when rescheduling a hearing
or extending a filing deadline, SOAH disagrees it should be
required for all motions. A motion may be too complex to
describe by telephone, or it may give a party a strategic
advantage to know about a motion before another party in the
same case can be notified. Thus, SOAH declines to amend this
subsection.
One commenter requested that §155.29(e) be changed to
require filing of motions to intervene 30 to 45 days prior to the
hearing. Particularly because the time between issuance of the
notice of hearing and the hearing date is generally shorter in
administrative actions than in civil actions, SOAH believes a 20-
day period is adequate. A party may request a continuance if
surprised by an ALJ’s granting a request to intervene.
Three commenters questioned the time in which to file a motion
for continuance. Two suggested that the motion for continuance
should be filed fifteen days before the date of the hearing, and
the other suggested it should be filed as late as the day before
the hearing.
Even though a longer period of time might allow parties more
effective use of preparation time, SOAH believes the five-
day period is appropriate for several reasons. Administrative
hearings sometimes are set after notice of only ten days. Also,
parties may not know until near the time of hearing that a key
witness is ill or has a conflict with the scheduled time. The
five-day period allows parties to continue good faith settlement
negotiations until very near the hearing. Of course, a motion
for continuance may be filed even nearer the hearing, provided
there is good cause for the late filing, and a motion filed one
day before the hearing may inconvenience witnesses who have
already begun traveling to Austin from other parts of the state.
Finally, with the longer period of time, the ALJ generally can
rule on the motion prior to the time scheduled for hearing.
One commenter suggested §155.29(d) require that responses
to motions be filed within five business days instead of calendar
days. The section of this title pertaining to Computation of Time,
§155.19, has been changed. That amendment accomplishes
the purpose of the commenter’s suggestion.
Section 155.29(h) permits a party to amend pleadings if the
amendment does not unfairly surprise other parties. This
subsection also provides that a pleading which "substantially
affects" the scope of a hearing may not be filed later than ten
days before the hearing. Two commenters asked that "unfair
surprise" and "substantially affects the scope" be clarified. One
commenter suggested changing §155.29(h) to the seven-day
threshold found in TRCP.
Rather than defining specific terms, SOAH changes the pro-
posed section to delete the word "unfairly." The term "surprise,"
included in TRCP 63, has been defined by reviewing courts.
Further, SOAH modifies the section to allow a party to amend
pleadings "at such time as not to operate as a surprise to other
parties." The use of the phrase from TCRP 63 will be a clearer
guide to parties. However, SOAH declines to amend the section
to outline what may "substantially affect" the scope of the hear-
ing. Because of the varied nature of hearings SOAH conducts
(i.e., for approximately 60 other state agencies), it is impossi-
ble to anticipate all instances when a pleading might affect the
scope of a hearing. Those determinations will be more wisely
made on a case-by-case basis. Finally, SOAH agrees to use
the seven-day period of time for amendment used in TRCP 63.
While APA §2001.052 requires reasonable notice of not less
than ten days, §2001.051 permits an agency to file a more def-
inite and detailed statement not less than three days before the
date set for hearing. Because a definite statement is not re-
quired until so short a time before the hearing, amendment of
an existing pleading using the shorter time should adequately
comply with APA notice requirements.
One commenter suggested adding a provision to §155.29(h)
to allow for trial amendments for issues tried without objection.
OAG suggested changing §155.29(h) because it does not allow
a party to delete one or more counts. This section allows
amendment of a pleading by written filing at any time, provided
all parties agree and the ALJ consents. SOAH believes this
procedure affords appropriate due process protection, while at
the same time provides flexibility during a proceeding.
COMMENTS RELATING TO §155.31. Discovery: One com-
menter recommended §155.31(b) should be revised to clarify
that the scope of discovery is not limited to relevant matters,
but also includes discovery of information that appears reason-
ably calculated to lead to the discovery of admissible evidence.
SOAH concludes no change is necessary. The term "relevant"
as used in this section includes those matters which appear
reasonably calculated to lead to the discovery of admissible ev-
idence, consistent with the TRCP.
One commenter requested that SOAH clarify the purpose of
§155.31 subsection (c). In particular, the commenter requested
that SOAH specify what constitutes the commencement of the
hearing. The purpose of §155.31 subsection (c) is to allow
parties to begin discovery immediately after SOAH receives a
request to docket the case from the referring agency rather than
having the parties await an ALJ order permitting discovery to
begin. SOAH believes this will promote the efficient processing
of contested cases. The hearing commences when the ALJ
first convenes the hearing on the merits of the case. The
terms "hearing" and "prehearing conference" used in these
rules sufficiently distinguish between the types of proceedings.
SOAH believes that no changes are necessary to further clarify
the subsection’s provisions.
One commenter (SBEC) recommended §155.31(d) should be
amended to authorize physical examination of individuals and
examination of photographs as provided for by TRCP 167
and 167a. SOAH concludes no change is necessary at this
time. Examination of photographs is authorized pursuant to
§155.31(d), which provides for the production and copying of
documents and other tangible materials.
Requests for physical (or mental) examinations of individuals as
discovery have not historically been raised in SOAH proceed-
ings, though some boards have specific statutory authority to
order such examinations as a condition of holding a license.
Consequently, it is not apparent that a section addressing this
potentially sensitive issue is currently needed. If such requests
begin to be made on a recurring basis in the future, SOAH will
consider promulgating a section in its rules tailored to address
the specific needs and rights of the parties in the context in
which the issue arises.
Several commenters objected to inclusion in §155.31(d) of in-
terrogatories and requests for admissions among the discovery
devices authorized by the subsection; two commenters ques-
tioned SOAH’s authority to authorize these devices. SOAH con-
cludes the discovery devices set out in the APA are minimum
requirements and SOAH may authorize reasonable additional
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tools. (See, TEX. GOV’T. CODE ANN. §2001.001). The legis-
lature has directed SOAH to adopt procedural rules, "including
the discovery procedures," applicable to cases heard by SOAH.
SOAH believes these additional devices will facilitate efficient
preparation for hearing. These tools are frequently less expen-
sive than depositions, and many practitioners are familiar with
them from past experience with the procedural rules of several
of SOAH’s referring agencies as well as the TRCP.
Several commenters suggested the section should set a max-
imum number of interrogatories. The commenters suggested
the TRCP limit of two sets to each party, with each set call-
ing for no more than thirty answers. SOAH concurs. Section
155.31(d) as adopted, imposes the TRCP limit unless the ALJ
imposes a different limit based on case-specific circumstances.
One commenter requested clarification as to how and where
discovery is to be produced. APA §2001.091 generally ad-
dresses this issue, and parties may be further guided by TRCP
167.
One commenter also suggested the section should articulate
more specific procedures applicable to the discovery tools set
out in §155.31(d). The commenter suggested procedures
should be outlined for the deeming of admissions. SOAH con-
curs with the commenter that procedures relating to admissions
should be clarified. The section as adopted establishes proce-
dures similar to the TRCP. In view of the extreme consequences
that may be attached to admissions being deemed and the fact
that many parties in cases heard by SOAH are not represented
by counsel, the section adds a provision authorizing the ALJ to
allow withdrawal of or amendment to admissions in the interest
of justice.
With the inclusion of procedures relating to admissions, SOAH
concludes the discovery procedures are appropriately set out
in this section of the rules, which establish the framework for
the discovery process. Additionally, the basic parameters of
discovery relating to production of documents, entry on land,
and depositions are set out in the APA, which in turn refers the
practitioner to the TRCP for further guidance. Section 155.1(e)
of this title (relating to Purpose and Scope) similarly references
the TRCP as interpreted and construed by Texas case law.
Two commenters asked that §155.31(e) be modified to provide
that SOAH issue subpoenas and commissions to take deposi-
tions, rather than the referring agency. At a minimum, one of
the commenters requested the section be revised to state that
objections to subpoenas based upon the lack of a showing of
"good cause" for issuance of the subpoenas would be ruled
upon by SOAH and not by the referring agency.
SOAH disagrees that the section should be modified to provide
that SOAH issue subpoenas or commissions at this time. The
purpose of subsection (e) is to continue with the general,
established practice at SOAH that the referring agencies initially
issue subpoenas and commissions. This section applies
that practice uniformly to all the referring agencies for which
SOAH conducts hearings, with the limited exception of the
PUC and the TNRCC, in the event §155.3(c) and (d) of this
title (relating to Application and Construction of this Chapter)
apply. Historically, SOAH issued subpoenas or commissions
for only a very small number of its referring agencies based
on interagency contract. During the last legislative session,
the funding mechanism for SOAH was modified, obviating the
need for individual interagency contracts in most instances.
SOAH believes that the procedure of the referring agency’s
issuing subpoenas and commissions should now be uniformly
applied to all referring agencies to the extent provided for in the
rules. The general precedure has worked efficiently for SOAH,
and referring agencies have been able to handle the task as
a ministerial matter without confusion. Further, SOAH does
not believe that the section needs to be modified to state that
SOAH ALJs will rule on objections to the issuance of subpoenas
or commissions because subsection (f) of this section already
contemplates that the SOAH ALJ will rule on motions to quash
the subpoena or commission based on lack of a showing of
good cause or for other alleged deficiencies.
SOAH recognizes the potential conflicts inherent in continuing
the established practice. For example, one commenter noted an
ALJ may deny a request to take a deposition, but the referring
agency may subsequently issue a subpoena compelling the
witness to appear at the deposition. An ALJ would have an
opportunity to correct such conflicts when ruling on a motion
to quash. However, SOAH will closely monitor the practice to
determine if the section should later be amended to require
SOAH to issue subpoenas and commissions.
In the alternative, one commenter requested §155.31(e) be
modified to include the following requirements for the filing
of subpoenas or commissions: (1) the party requesting the
subpoena or commission must tender with its request the
proper amount of fees required under the APA–in the form of a
cashier’s check or money order–or the referring agency will not
issue the subpoena or commission; (2) the party requesting a
subpoena or commission must file a subpoena or commission
form with the referring agency that contains all the necessary
information on the form, except for the date and signature,
which would then be entered by the referring agency; and (3)
the party requesting a subpoena or commission must file the
request some minimum number of days between the date of
the subpoena or commission and the date for the witness to
appear.
SOAH disagrees that the subsection should be modified to es-
tablish specific requirements for the referring agency to consider
in issuing the requested subpoena or commission. In many in-
stances, the referring agencies have already established proce-
dures for processing subpoenas and commissions, which may
be inconsistent with the requested revisions. Nonetheless, to
address the concern that certain minimum requirements must
be meet, SOAH has revised the section to expressly state that
requests for subpoenas or commissions must comply with the
APA.
This commenter (TWCC) further requested that SOAH adopt by
reference its procedural rule (or, in the alternative, adopt a sim-
ilar rule) that provides that the agency’s medical dispute resolu-
tion officer who renders a decision in a case at the agency level
shall not be required to appear and testify at the SOAH hearing
or at a deposition unless the party requesting such testimony
has demonstrated good cause why the agency’s dispute reso-
lution officer should appear and a timely subpoena is thereafter
issued. According to the commenter, a significant number of
such requests would result in a substantial loss of time available
for the dispute resolution officers to complete their regular job
duties and would place substantial burdens on agency counsel,
who would then have to object to the issuance of those sub-
poenas or commissions. SOAH disagrees that the requested
changes should be made. Parties are permitted under the APA
to request issuance of subpoenas and commissions. The APA
already requires the party requesting issuance of a subpoena
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to show good cause under §2001.089, and SOAH believes no
modification to the section is necessary to restate that require-
ment. The APA does not, however, establish a good cause re-
quirement for the issuance of commission, and therefore, SOAH
does not propose to add such a requirement in its rules.
A second commenter (TDI) also urged adoption of its procedural
rule regarding the issuance of subpoenas because it contained
useful provisions, including the use of the referring agency’s
investigative personnel to serve the agency’s subpoenas. The
commenter further urged SOAH to acknowledge that SOAH’s
proposed rules leave in place specific agency rules concerning
subpoenas by adding language to the section that provides that
the rule does not preclude the referring agency from issuing
subpoenas or commissions according to the agency’s own
rules. As noted above, the intent of §155.31(e) is to continue
with the current established practice regarding issuance of
subpoenas and commissions. This will necessarily include
continued use of the referring agency’s established procedures
for handling the issuance of subpoenas or commissions, and
the section has been modified to highlight that intention.
One commenter (TNRCC), although not opposed to §155.31(e),
suggested that the referring agencies and SOAH work together
to determine the best process for handling these matters
because the TNRCC rules require an ALJ to issue subpoenas
and commissions. SOAH would welcome input by the referring
agencies on how to develop efficient and fair procedures for all
participants.
One commenter noted that the phrase "discovery requests,"
referred to in §155.31(f), was not defined in the proposed
rules. SOAH agrees that the proposed rule language should
be clarified and has revised that section of the rules to state
that written interrogatories, requests for admission, requests
and motions for production, and requests for entry upon and
examination of real property shall initially be served on the
party from whom discovery was sought, but not filed with
SOAH unless directed by the ALJ in a particular case or in
connection with a discovery dispute. Requests for subpoenas
or commissions are to be directed to the referring agencies
under §155.31(e).
One commenter suggested that §155.31(f) be revised to delete
the requirement that copies of discovery requests and respon-
sive motions be served on all parties. The commenter con-
tended that this service requirement could be prohibitively ex-
pensive and may be unnecessary in most cases. SOAH agrees
that this requirement should not be automatically mandated in
every case, but that the ALJ may decide in a particular case
that the requirement should be imposed. The section has been
revised to incorporate these changes.
Finally, in response to a comment filed with respect to
§155.31(j), subsection (f) has been modified to clarify that
answers to discovery requests–as opposed to objections–need
not be filed with SOAH, except in circumstances described by
the subsection.
Several commenters suggested the fourteen-day deadline for
responding to discovery requests found in §155.31(g) is inade-
quate. Most of these commenters recommended that SOAH
adopt the thirty-day response time contained in the TRCP.
SOAH concurs with these commenters that a longer response
time than originally proposed is appropriate to allow the parties
to adequately respond to discovery requests. SOAH concludes,
however, that a thirty-day response time would be excessive as
a standard feature of administrative hearings and could unduly
lengthen the hearing process. The section as adopted allows
the parties twenty days to respond to discovery requests unless
the ALJ establishes a different response time. SOAH notes that
the PUC rules contain a twenty-day discovery response time,
and that requirement has generally been found to be reason-
able and appropriate. For the reasons set out in the preamble
discussion of §155.31(i), however, SOAH concludes that par-
ties should be required to file objections to discovery requests
within ten days of service.
One commenter also suggested that, in addition to agreed
extensions of time to answer discovery, parties should also be
allowed to timely submit motions for extension if they are unable
to agree. The motion would be granted upon a showing of
good cause. SOAH concurs and has amended §155.31(g) in
accordance with the recommendation.
One commenter suggested §155.31(h) is confusing and un-
workable in that it requires supplementation of discovery re-
sponses thirty days in advance of the hearing, whereas the APA
requires only ten days notice of hearing. SOAH concludes, how-
ever, that in those cases in which the parties undertake written
discovery, the parties are normally afforded substantially longer
than ten days notice of the hearing on the merits. Otherwise,
virtually no discovery would be feasible. In an appropriate case-
specific situation, the ALJ may require supplementation at a dif-
ferent time.
Two commenters suggested that fourteen days is an inadequate
period to object to discovery requests. They suggest the thirty-
day period allowed under the TRCP. SOAH disagrees. The
section as adopted extends the period for fully responding to
discovery requests to twenty days in response to concerns
that the fourteen-day response time was unduly burdensome.
The parties should, however, normally be able to formulate
objections to discovery requests in a shorter period of time
than is necessary to fully respond to a discovery request.
Consequently, §155.31(i) has been modified to require that
objections to discovery be filed within ten days of receipt of
the objected-to request. This will promote timely resolution
of potential discovery controversies while accommodating a
somewhat longer time frame for fully responding to appropriate
discovery requests. Because the obligation to confer before
objecting, discussed in the next paragraph, has been omitted,
shortening the period from fourteen to ten days does not deprive
the parties of sufficient time to file objections.
Several commenters suggested that parties should be allowed
to object to discovery without first conferring and that a cer-
tificate of conference is appropriately required only at the point
where a motion to compel is filed. SOAH concurs. In view of the
relatively short time period for filing an objection and because
the objection will help to frame the subsequent negotiations of
the parties, the section has been revised to require a certificate
of conference only as a prerequisite to securing relief from the
ALJ.
One commenter noted that §155.31(j) did not state whether the
party filing objections must file those objections with SOAH
or with the referring agency. SOAH disagrees that further
clarification of the filing requirement is necessary. Pursuant
to §155.23(1)(A) of this title (relating to Filing Documents
or Serving Documents on the ALJ), once SOAH assumes
jurisdiction over a case, pleadings with respect to the case must
be filed with SOAH, not with the referring agency. (An exception
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to this filing requirement is found in §155.31(c), which requires
subpoenas and requests for commissions to be filed with the
referring agency.)
Several commenters expressed concern that the indexing re-
quirement in §155.31(k) would be unduly burdensome because
respondents frequently ask for the agency’s entire investiga-
tive file, which is sometimes voluminous and may contain in-
formation deemed confidential by the agency’s enabling statute
or other law. The commenters also believed the indexing re-
quirement may lead to the disclosure of confidential information
because the proposed section requires the index and the ac-
companying explanation of the claimed privilege to be public
documents. One of these commenters further suggested that
the section be revised to require indexing of the confidential
documents only to the extent a party has requested it and the
ALJ has ruled that it is necessary. This commenter suggested
revisions to clarify that the index and explanations would be
public documents only to the extent that the underlying docu-
ments would be public information under the Texas Public In-
formation Act. Similarly, another commenter suggested adding
"If requested by the ALJ," at the beginning of the last sentence
to address the concern that the requirement to index was auto-
matic in the proposed section and not based on the particular
circumstances of the case or the referring agency’s enabling
statutes.
This section was included to address Texas case law, which
provides that any party seeking to exclude documents from dis-
covery must specifically plead the particular privilege involved
and provide evidence supporting that claim. (See, Peeples v.
Hon. Fourth Supreme Judicial District , 701 S.W.2d 635 (Tex.
1985)). Based on that showing, the judge must then determine
whether an in camera inspection is necessary, and, if so, the
party asserting the claim of privilege must segregate and pro-
duce the documents for inspection by the judge. The indexing
requirement found in the proposed section assists the ALJ in
performing these required functions and assists the party seek-
ing protection from discovery in compiling, segregating, and
specifically pleading the applicable privilege involved. Nonethe-
less, SOAH agrees with these commenters that there may be
instances in which preparation of an index of alleged confiden-
tial documents may be unreasonable or inappropriate given the
circumstances of the case and the particular referring agency’s
enabling statute. Additionally, SOAH agrees that, rather than
establishing an automatic requirement to index, the section
should be revised to permit the ALJ to determine whether an
index is necessary, when it should be filed, and whether the
index and accompanying explanation should be public docu-
ments. These revisions will address the concerns expressed
by the commenters by allowing the ALJ to make these deci-
sions after considering the circumstances of the case and the
applicable statutory provisions or other law.
Several commenters suggested that the five-day deadline would
be insufficient to compile and provide documents to the ALJ
for in camera inspection. SOAH agrees that the deadline in
the proposed section should be modified and has revised the
section as noted in the previous paragraph to allow the ALJ to
determine if and when an index is to be filed.
Two commenters believed the proposed section would place
undue burden on a party seeking to object to discovery
requests based on a claim of confidentiality or privilege. SOAH
acknowledges that this section requires the party alleging a
claim of confidentiality or privilege to specifically plead that
privilege and, if required to do so, to index and organize or
segregate the documents for an in camera review. SOAH
disagrees, however, that this burden is inappropriately placed on
the party asserting a privilege. Indeed, according to applicable
case law (Loftin v. Martin, 776 S.W.2d 145 (Tex. 1989); and
Peeples, supra), failure of that party to specifically plead the
privilege and to segregate the documents for the in camera
review could result in a waiver of the claimed privilege.
Finally, one commenter suggested that the subsection be
revised so that the indexing requirement is triggered upon a
filing of a motion to compel, not upon the filing of the initial
objection. SOAH agrees that the section should be modified
to delete the requirement that an index be filed automatically
by the objecting party. However, because the party filing the
motion to compel does not have access to the alleged privileged
materials, SOAH believes that the index of documents could not
reasonably be filed with the motion to compel. As discussed
previously, the section has been revised to clarify that the
deadline for filing the index, if one is ordered by the ALJ, will be
determined by the ALJ.
Several commenters suggested there should be a deadline for
filing motions to compel discovery. SOAH concurs. In order to
help ensure timely resolution of discovery disputes, §155.31(l)
as adopted requires that any motions to compel be filed within
ten days of receipt of the pertinent objection or alleged failure
to comply with discovery.
One commenter suggested the section should be changed to
provide that the absence of a motion to compel may (instead
of will) be construed as an indication the parties have resolved
their dispute. Because the provision is intended to describe a
standard practice, however, SOAH believes the more affirmative
will more clearly describes the consequence of a party’s failure
to file a motion to compel.
Two commenters expressed concern that the required certifi-
cate of conference would indicate the parties actually conferred
and were unable to resolve the dispute. The commenters sug-
gest the movant should be allowed to aver that it has made rea-
sonable, but unsuccessful, attempts to contact opposing coun-
sel. SOAH concurs, and §155.31(l) has been modified accord-
ingly.
One commenter questioned whether §155.31(m) would create
a new requirement to file affidavits when responding to a
motion for a protective order. If so, the commenter suggested
the section track TRCP 166b(5), which provides that motions
for protective orders or responses thereto may have exhibits
attached, including affidavits, discovery pleadings, or any other
documents. SOAH agrees that the proposed language should
be modified to clarify that affidavits are not required in every
instance in which a motion for protective order or a response has
been filed. However, matters which are required by applicable
statute or rule to be pleaded under oath must be accompanied
by an affidavit, and the revision to this section does not relieve
the party from that requirement. Further, the ALJ has broad
authority to require such affidavits in specific instances under
§155.15 of this title (relating to Powers and Duties of Judges).
Another commenter suggested that the words "the movant" in
the first sentence of § 155.31(m) be modified to "a party" be-
cause parties other than the movant may need to be protected
by issuance of a protective order. SOAH agrees the language
should be changed to indicate that a person or a party may
seek relief from objectionable discovery requests.
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Finally, a commenter suggested that in §155.31(m) the word
"necessarily" is unnecessary, creates confusion, and should be
omitted. SOAH agrees and has omitted the word.
COMMENTS RELATING TO §155.33. Orders: One commenter
argued the term "broad" used in §155.33(a) to describe the
ALJ’s authority to issue orders to regulate the conduct of
proceedings should be deleted, because that term is not used
in the statutes describing the powers of an ALJ and requiring
the adoption of these procedural rules, TEX. GOV’T CODE
ANN. §2003.042 and §2001.050. Furthermore, the commenter
objected to the language authorizing an ALJ to set out additional
requirements for participation and to take other steps conducive
to a fair and efficient process in the case. SOAH rejects these
recommendations, finding the statutory authority granted the
ALJ within the ambit of the contested case proceeding is broad.
Because the contested cases heard by SOAH range from brief,
single-issue default matters to complex proceedings involving
multiple parties and months of hearings, the ALJ’s authority to
establish additional requirements for unique or complex matters
must be addressed in this section.
One commenter argued against the last sentence in §155.33(c),
which permits an ALJ to order a severance, because severance
is inherently burdensome on a small agency. Additionally, the
commenter stated the agency, rather than an ALJ, should make
that decision because of its finality in the context of a SOAH
proceeding. SOAH notes that an ALJ must consider fairness
and efficiency from the perspectives of both the referring agency
and the other parties, and the necessity of severance will be
decided after considering both positions. An ALJ has the power
to rule on a prehearing matter pursuant to TEX. GOV’T CODE
ANN. §2003.042. A severance does not finally decide the
merits of an issue; it is a procedural decision within SOAH’s
jurisdiction.
The same commenter that expressed a concern about the
definition of ADR in §155.5 of this title (relating to Definitions)
suggested that §155.33(d) be modified (or another section to
the rules be written) to state that an ALJ may order referral
of a case to ADR only when the subject agency has adopted
ADR procedures within its own rules. SOAH disagrees because
the policy of this state, articulated in the GDRA, is that
each state agency, including SOAH, develop and use ADR
procedures. The section is written to conform to that policy
and the specific grant of authority to an ALJ to order cases
to ADR in TEX. GOV’T CODE ANN. §2003.042(5) without the
restriction proposed by the commenter.
Two commenters complained that §155.33(d) does not provide
guidance on how, when and under what circumstances an ALJ
will order a case to ADR. A SOAH ALJ has discretion on
the issue pursuant to TEX. GOV’T CODE ANN. §2003.042(5);
as with all issues in a case, the parties have the right to
request or object to ADR and present arguments on the matter.
(See, the revisions to proposed §155.37(a) of this title (relating
to Settlement Conferences), which explains the methods by
which parties may object to a proposed mediated settlement
conference).
Three commenters expressed concern that there is no descrip-
tion of how the costs of ADR will be apportioned once ordered.
SOAH finds that these matters do not need to be addressed in
this rulemaking. Referring agencies that pay SOAH an hourly
rate for hearings will be charged the same rate for ADR pro-
ceedings or other services. For other referring agencies, ADR
proceedings in contested cases will be treated just like other
contested case prehearing procedures, which do not generate
additional costs. Payment in ADR proceedings where parties
have agreed to retain a private mediator under §155.37(a)(2)(B)
will be arranged by the parties and that mediator.
One commenter suggested that §155.33(e) be amended to
specify that an ALJ may issue a final order resolving the
contested issues and all requests for relief in a case "where
authorized by the referring agency," pointing out that its enabling
statute vests the commenter with final decision making authority,
and it has not delegated this authority to SOAH. SOAH declines
to make this change because the first words "where authorized
by law" in §155.33(e) already encompass that concept, (i.e.,
many referring agencies retain final decision making authority,
and in all such cases an ALJ would not be authorized by law
to issue final orders resolving the contested issues and all
requests for relief).
COMMENTS RELATING TO §155.35. Certification of Ques-
tions to Referring Agency: One commenter asked that §155.35,
permitting the ALJ to certify a question to the PUC or TNRCC,
be expanded to include all agencies. SOAH disagrees; it be-
lieves §155.35 should be specific to the agencies mentioned in
the section. Certifying a question is most useful when it may
resolve a determinative issue in a long, complex proceeding.
Some hearings conducted for the PUC and TNRCC take several
months, and the ALJ may find it more efficient to have direction
about a particular course of action. Hearings SOAH conducts
for other agencies rarely last more than two weeks. Determi-
native issues can most efficiently be addressed in a proposal
for decision in the shorter cases. Additionally, certification of
questions to the PUC or TNRCC is provided for by law (TEX.
GOV’T CODE ANN. §§ 2003.047(f)) and currently is addressed
by those agencies’ rules. SOAH is unaware of other statutory
provisions addressing this matter for other referring agencies.
Section 155.35 has been slightly changed in subsection (a)(2)
to require the ALJ to submit the certified question to the PUC’s
Chief of the Office of Policy Development, rather than to the
secretary of the commission. The change is consistent with
internal, structural changes at the PUC.
COMMENTS RELATING TO §155.37. Settlement Conferences:
Section 155.37 is written to explain procedures for settlement
conferences, which are important parts of the contested case
proceeding under the APA. Section 155.37(a) in particular has
been proposed to formalize the mediated settlement conference
(MSC) procedure that has been developed at SOAH and to
carry out the legislative intent of the GDRA requiring SOAH to
develop and use ADR procedures.
Three commenters contended §155.37(a) should require all
parties to request an MSC before an ALJ could order one, to
assure the procedure will have some chance of success and
will not be used as a delaying tactic. One of these commenters
also expressed skepticism regarding the section’s objective
that an MSC not delay the contested case process. Another
commenter asked that language be added to §155.37(a) to
permit parties to file a certificate of conference that mediation
would be futile (based on prior, extensive negotiations), and
two commenters asked for additional language to preclude an
order for MSC when the matter has already been mediated.
One commenter also asked for language indicating an ALJ will
consider agency policy concerning the types of cases that may
be unsuitable for mediation.
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SOAH notes that an ALJ has authority to order a case to
mediation pursuant to TEX. GOV’T CODE ANN. §2003.042 and
§2008.053. SOAH disagrees with the comment regarding delay
because its experience has been that mediations usually can
be scheduled so as not to delay the contested case setting. Any
party may object to a request or order for MSC, which objection
may be filed in any form and be based on any reasons, including
those suggested by the commenters. As described more fully in
response to the comments about §155.53 of this title (relating to
Consideration of Policy Not Incorporated in Referring Agency’s
Rules), ADA §2001.058(b) requires SOAH ALJs to consider
agency policies, which, arguably, could include statements by
an agency concerning the types of cases that are unsuitable for
mediation; however, SOAH notes the legislature has declared
in the GDRA the state’s policy that each state agency, including
SOAH, develop and use ADR procedures. In response to these
comments, SOAH has rewritten §155.37(a) to describe explicitly
a process by which parties may raise objections to an MSC.
One commenter argued since all licensees in disciplinary ac-
tions are provided an informal settlement conference pursuant
to the APA prior to the time a contested case is filed, SOAH is
without jurisdiction to order any further settlement conferences.
SOAH disagrees, noting its jurisdiction to hold settlement con-
ferences is found in all of the following statutes: TEX. GOV’T
CODE ANN. §§2001.056, 2003.042 and 2008.053. Further,
SOAH notes that an informal settlement conference pursuant
to the APA does not require the involvement of a third-party
neutral, which is a critical component of the mediation process.
TNRCC suggested that §155.37(a)(3) be amended to accu-
rately reflect the role of its ADR Office, and the proposed section
was rewritten accordingly.
One commenter argued that §§155.37(a)(5)(A) and (B) conflict,
suggesting that adding the phrase "that completely dispose of
the case" to modify the words "written agreements" in (B) would
clarify the situation. The section was rewritten to include the
phrase.
COMMENTS RELATING TO §155.39. Stipulations: One com-
menter noted that §155.39(a), as proposed, stated the parties’
stipulations as to factual as well as procedural matters were
subject to approval by the ALJ. SOAH has changed the phras-
ing, as suggested, to clarify that only the parties’ stipulations as
to procedural matters are subject to ALJ approval.
COMMENTS RELATING TO §155.41. Procedure at Hearing:
A commenter suggested the term "burden of production" in
§155.41(b) be changed to "burden of proof" because the
meaning of the first term is unclear. SOAH agrees the term
"burden of production" is unclear. The section has been
amended to use the term "burden of proof."
Another commenter asserted the proposed section attempts
to circumvent statutory authority regarding the appropriate
placement of a party’s burden of proof. SOAH disagrees that
the section allows the ALJ to place the burden of proof upon
a party in circumvention of a statute. The first sentence of
the section addresses only the order in which evidence will
be presented. In certain types of cases, it is impractical for
the party with the burden of proof to proceed first because
information necessary for presentation of the party’s case is
in the possession of another party. While such instances are
uncommon, the proposed section allows the ALJ the flexibility
to change the usual order of presentation to create a clearer
record. Thus, SOAH retains the word, "normally," at the
beginning of §155.41(b).
Another commenter suggested the term "any impracticalities" in
§155.41(b) is too indefinite a standard for an ALJ to consider
in placing the burden of proof and should be changed to "the
requirement that a party prove a negative fact or the non-
existence of an element of a defense or cause of action." SOAH
agrees with the recommended change. Because the phrase
"any impracticalities associated with placing the burden on a
party" has been deleted, the last phrase of the sentence also
has been edited to preserve sentence parallelism.
COMMENTS RELATING TO §155.43. Making a Record of
Contested Case Proceedings: Because of the number of
comments received concerning §155.43, SOAH has revised the
section substantially to enable all parties and the ALJ to have
certainty before the proceeding regarding the means that will be
used to make the official record, which agency is responsible
for what arrangements, and how costs will be assessed. The
section as revised is intended to allow referring agencies to
continue to use the method they have previously relied upon for
making the official record, with the exception of hearings longer
than one day. For those hearings, the section specifies that the
referring agency must arrange for a stenographic record, for the
reasons discussed infra. For agencies that set numerous cases
on a docket call lasting more than one day, this requirement
would not apply unless the hearing in any one docket is set to
last longer than one day.
One commenter recommended deleting the provision in
§155.43(a) that would allow the ALJ to waive making a record
at a prehearing conference because a record would prevent
disputes about what occurred during the conference. Another
commenter suggested adding a provision stating a transcript is
not required for prehearing conferences.
SOAH disagrees with the suggestion that a record must be
made for all prehearing conferences. The section as written
allows an ALJ to discuss simple issues with the parties,
such as a joint request for continuance, in an expedited
manner. Because the ALJ’s order will reflect any action taken,
a recording or other record is unnecessary. The section as
proposed is sufficiently clear that a transcript of a prehearing
conference is not required.
One commenter requested the section be amended to require
SOAH to record hearings on audio cassette tape and to provide
suitable equipment for that purpose.
SOAH agrees it would be more cost-effective and practical for
ALJs, rather than the referring agency, to record hearings, when
that means is selected or required by rule, because most SOAH
hearings are held in the same facility. The section has been
rewritten to provide for this. However, the section does not
provide for all hearings to be tape recorded because many
agencies prefer to have a stenographic or videotaped record.
The section is drafted to allow such choices by the different
referring agencies.
One commenter found the proposed section inconsistent be-
cause it allows the referring agency to choose the means of
making a record but implies a party can change the referring
agency’s decision by requesting a court reporter and contract-
ing directly with the reporter. Other commenters suggested the
section be rewritten to require a party requesting a court re-
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porter or transcript to make arrangements for that reporter and
to pay associated costs.
The section has been rewritten to allow any party, including the
referring agency, to chose a means of recording the hearing in
addition to the method provided for by rule for the official record.
SOAH agrees the party using a court reporter as an additional
means of making an unofficial record should be responsible for
making appropriate arrangements for one and has rewritten the
section to place that responsibility upon the requesting party.
The section also has been rewritten to require the referring
agency to arrange for a court reporter to make the official
record for hearings set to last longer than one day, unless it
files timely notice that another means is desired. Arranging for
a court reporter in longer hearings already is the practice of
most referring agencies. It is SOAH’s experience that hearings
lasting longer than one day proceed more efficiently if a court
reporter is present to mark exhibits and make the official record
instead of the ALJ’s having to record a lengthy hearing using
numerous tapes. Further, the lengthier hearings are ones more
likely to result in need for a transcript at a later time, whether
for use by the final decision maker or for appeal. Preparing a
transcript from a stenographic record instead of a tape recording
usually is easier and results in a better record. A referring
agency that believes a stenographic recording of a hearing
lasting longer than one day is unnecessary or has some other
objection may raise it in a timely manner before the hearing
so that the ALJ may issue an order informing all parties an
alternate means will be used and so that the ALJ may arrange
for recording equipment, if necessary. It is SOAH’s intent
that this requirement not impose a cost burden on a referring
agency but instead give all parties and the ALJ certainty about
what means will be used to make the record in the various
cases heard by SOAH. It is particularly important for out-of-
town hearings that the ALJ know in advance what means will
be used so that recording equipment will be available when
needed but will not be transported (usually by the ALJ) when it
is not needed.
One commenter noted the section states that both the referring
agency and SOAH may assess the cost of the transcript. ERS
suggested SOAH should not be allowed to impose costs on a
state agency and suggested an ALJ’s imposition of costs would
abrogate the constitutional duties imposed on the agency by
Article 16, §67 of the Texas Constitution and contravene Texas
law on fiduciary obligations. Another commenter suggested all
parties should be required to share the costs when an ALJ re-
quests a transcript.
SOAH agrees the referring agency should retain sole authority
to assess costs and should remain responsible for the costs
of a transcript when a party requests one, in accordance
with APA §2001.059. This decision is strengthened by APA
§2001.175, which places responsibility for preparing the record
for appeal upon the referring agency. The section has been
rewritten to clarify that only the referring agency may assess
costs, as authorized in APA §2001.059 and §2.001.177. SOAH
agrees it is reasonable for all parties to share costs when the
ALJ requests a transcript, but absent an interagency contract
addressing transcript costs SOAH will defer to the referring
agency’s decision regarding assessment of costs, in keeping
with other amendments to the section. If an interagency
contract exists that addresses the payment of costs of a
transcript requested by an ALJ, the contract provisions will
control, absent a contravening statutory provision. Regardless,
because SOAH is aware of the importance of controlling costs
of the hearing, whether those costs are passed on to a referring
agency by interagency contract or absorbed by SOAH itself, an
ALJ will not routinely request preparation of a transcript when
no party does so.
Several commenters requested the section be clarified to
indicate whether an ALJ, by written order, must rule on a request
for a transcript or whether a party need only request one.
APA §2001.059 does not appear to allow discretion as to
whether a transcript will be prepared. Thus, an ALJ order
should not be necessary when a party requests a transcript;
that request can be directed to the referring agency. If a dispute
arises about a referring agency’s responsibility, a party may file
a motion, directed to the ALJ, or if SOAH’s proceedings have
been completed, directed to the referring agency, requesting
relief.
One commenter suggested SOAH should be responsible for
arranging for interpreters, except that SOAH could charge
those parties in appropriate circumstances, and the referring
agency would be responsible for interpreters required under
APA §2001.055. Also, the TCB requested adoption of its rules,
one of which requires the agency to provide reader or other
communication services for blind and sight impaired persons.
SOAH agrees that §155.43 should address the provision of ser-
vices for blind or sight-impaired persons and has amended the
section accordingly. While the amended section adds a re-
sponsibility not specifically imposed by the APA, it is in keeping
with the intent of the Americans with Disabilities Act, 42 U.S.C.
§§12101, et seq. and parallels the responsibility imposed by
the APA regarding interpreters for deaf and hearing impaired
persons. The amendment will have the greatest impact in TCB
cases, and by its comments, that agency appears committed
to making these services available. SOAH also agrees the re-
ferring agency should be responsible for compliance with APA
§2001.055, and should provide interpreters for the deaf and
hearing impaired persons. However, SOAH disagrees it (SOAH)
should be responsible for providing language interpreters for
parties. No state or federal authority requiring those services
to be provided was cited. Thus, the requirement for each party
to provide its own language interpreter remains, and the refer-
ring agency’s ability to assess costs remains.
Another commenter requested the terms "transcript," "official
transcript," and "reporter’s record" be defined. SOAH also notes
the section as proposed uses the terms "written transcript" and
"transcript" interchangeably. To avoid confusion, all references
to a "written transcript" or "official transcript" have been changed
to read "transcript." The change is intended to avoid confusion
about what is meant by the various terms. The proposed section
did not use the term "reporter’s record."
Also, a provision has been added to §155.43 what is adopted
as subsections (c) and (d)(4) to authorize designation of the
official record. When the docketed case has not closed before
another record is prepared, the ALJ will designate the official
record.
COMMENTS RELATING TO §155.45. Participation by Tele-
phone: One commenter requested §155.45 be expanded to
allow participation by videoconference as well as by telephone.
SOAH agrees the section should be so expanded. While SOAH
is not equipped at this time to hear proceedings using video-
conferencing equipment, that option would be preferable to
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telephone conferencing because it would allow more effective
cross-examination and allow the ALJ to observe a witness’s de-
meanor. The proposed section has been amended.
Another commenter suggested the section should more clearly
specify the type of documentation needed to demonstrate
"good cause" for a hearing by telephone conference call and
suggested the standard be lessened to "cause shown" to
avoid the necessity of filing an affidavit and to facilitate party
participation by telephone. SOAH disagrees with the suggestion
that the "good cause" standard be lessened. The meaning
of the standard has been interpreted by courts, and those
interpretations are accessible to litigants. To use a lesser
standard would create confusion as to the meaning of the less
well-defined term.
A commenter noted the section uses the phrase, "upon timely
motion" but does not define what is meant by the term.
Because §155.29 of this title (relating to Pleadings) provides
deadlines for filing motions and responses to motions, SOAH
disagrees with the suggestion that the phrase "upon timely
motion" should be further defined. A motion filed in accordance
with that section will be considered timely filed.
Another commenter objected to the section because it does
not provide a method for objections to telephone hearings or
appearances. Four commenters suggested a telephone hearing
should not be allowed if any party objects because any hearing
conducted by telephone would deprive a party of effective cross-
examination. The ALJ cannot observe a witness’s demeanor,
ensure the separation of witnesses, or control coaching of
witnesses by others during a telephone hearing. Commenters
were particularly concerned about a party whose character and
fitness are at issue being allowed to testify by telephone.
Objections to telephone hearings or appearances may be made
by motion as provided in §155.29 of this title (relating to
Pleadings). SOAH agrees the section should be modified
to address some of the other concerns. A provision has
been added to require the requesting party to demonstrate
how appropriate safeguards will be met when parties disagree
about a telephone appearance. SOAH, however, disagrees
with commenters who suggested the section be amended to
preclude participation by telephone unless all parties agree.
This method of conducting hearings has proven extremely cost-
effective and useful in a state as large as Texas. In most
telephone hearings conducted by SOAH to date, the parties
have agreed to allow a witness to testify, or a party to participate,
by telephone. However, parties have on occasion refused to
allow a person to testify or to participate by telephone when
the only apparent reason for refusing such participation has
been tactical. Of course, observing a witness’s demeanor is
important, but it is not as essential in certain types of cases
as others. For example, when a person attempts to recover
benefits for surgery provided, the insurer’s expert medical
witness may give a deposition in Houston. The claimant must
either take the deposition of his physician, who, for the sake of
illustration, may work in El Paso, or subpoena his physician to
travel to Austin. In many cases the physician’s travel costs and
hourly rate would exceed the amount of the claim. Allowing the
claimant’s physician to testify by telephone from El Paso poses
minimal potential for harm, assuming the party can assure the
ALJ that the witness will be alone when testifying and will not be
coached. The demeanor of the witness testifying by telephone
will be more apparent to an ALJ through changes in voice
tone and emotional reactions than if the witness testifies by
deposition. The physician’s expertise, as demonstrated through
medical credentials, coupled with the telephone testimony, can
adequately apprise the ALJ of the witness’s credibility.
According to one commenter, the word "entire" in the last
sentence of §155.45(a) appears to require a witness to remain
on the line until the hearing closes. SOAH agrees and strikes
the word "entire" from the sentence. A witness need not remain
on the line for an entire proceeding in order to participate in the
hearing.
A commenter suggested the requirement for prefiling exhibits
be clarified to state the documentary evidence to be offered at
a telephone hearing shall be served on the parties and filed
three days prior to the hearing unless another deadline applies.
Other commenters suggested exchanging documents at least
five business days before the telephone hearing would be more
adequate and suggested the section should allow for exceptions
to the requirement, particularly for agencies that rely on financial
reports created on certain days of the week.
SOAH disagrees that exhibits should be prefiled more than three
days in advance of the hearing. Parties may use discovery to
obtain documents earlier, if there is a need for them. When an
exhibit is not obtained through discovery, parties generally do
not have access to exhibits in advance of a hearing. Thus,
the three day requirement provides sufficient opportunity to
review documents that will be offered at hearing. However,
SOAH agrees the section should be amended to provide a more
flexible prefiling requirement and amends the section to allow
the filing deadline to be changed by written order.
A commenter also noted the word "prehearing" on the last
line appeared to be missing between the words "or" and
"conference." The word "prehearing" has been inserted as
suggested.
COMMENTS RELATING TO §155.47. Public Attendance and
Comment at Hearing: With respect to §155.47, a commenter
asked that SOAH continue its practice of allowing members
of the public to attend non-confidential hearings. SOAH will
continue its practice of attempting to provide hearing facilities
to accommodate all members of the public who wish to attend
hearings. The provision allowing an ALJ to restrict attendance
because of physical limitations of the facility is not new to SOAH
rules.
One commenter suggested §155.47 should be deleted to pre-
vent undue surprise or prejudice to a party. According to the
commenter, persons wanting to testify should be named as a
witness, intervene as a party, or provide comment concerning
particular issues through rule-making. Another commenter sug-
gested the section would unnecessarily delay, complicate and
lengthen the hearing process. Another commenter suggested
the proposed section had no statutory support.
SOAH agrees public comment should be allowed only when
specifically authorized by law. Therefore, the provision in
§155.47(c) allowing the ALJ to receive public comment in the
absence of a statutory requirement has been deleted.
COMMENTS RELATING TO §155.51. Evidence: Generally,
§155.51 is written to carry out the legislature’s goal that SOAH
adopt procedural rules applicable to all hearings conducted by
the Office. As delineated in the next few paragraphs, the Texas
Rules of Civil Evidence (TRCE), as described in the APA, apply
to hearings at SOAH.
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One commenter asked that §155.51(a) specify hearings will be
governed by the rules of evidence as applied in non-jury civil
trials. By referencing the APA, SOAH believes it accomplished
that goal; however, to make the standard more accessible to
readers, SOAH has revised §155.51(a), describing the standard
in more detail.
A number of commenters objected to §155.51(b) on the exclu-
sion of witnesses for failing to track the language in TRCP 267
and TRCE 614, for being overly broad, and for failing to specif-
ically exempt from exclusion expert witnesses, spouses of par-
ties, and an agency’s lead investigator. While SOAH’s intention
was to tailor the section to administrative proceedings, consid-
eration of the comments has caused it to revise the section to
more closely track the rules referenced supra; the revisions ac-
complish the commenters’ goals.
One commenter suggested that an exception be added to the
table of contents or index requirement in §155.51(d), so there
will not be objections over a party’s indexing of documents
received from another party. SOAH rejects this concept;
the primary purpose of indexing voluminous documents is to
provide the ALJ with a guide to their contents, and whether one
party approves of the index written by another party is irrelevant
to that purpose.
One commenter, which traditionally files voluminous business
records accompanied by an affidavit prior to the hearing pur-
suant to TRCE 902(10) and serves copies of same on the other
parties to the case, asked whether the new section will require it
to offer duplicates of these exhibits to the ALJ and parties at the
time of hearing. SOAH finds that so long as a party attaches
an explanation when filing the business records and affidavit
that it wishes to have those records brought to hearing, the cur-
rent practice will conform to the section, and the commenter will
not be required to offer duplicates at the hearing, which would
merely burden the record.
TWCC asked SOAH to adopt by reference, or incorporate in
a new §155.51(e), three of its rules that supplement or mod-
ify the TRCE and were promulgated by TWCC to accomplish
goals unique to its internal procedures. SOAH notes the com-
ments concern medical disputes referred pursuant to TEX. LA-
BOR CODE ANN. §413.031. That statute provides medical
disputes must first be submitted for review by the TWCC Divi-
sion of Medical Review (Division). The Division’s decision may
be appealed; appeals are referred for hearing by SOAH "in the
manner provided for a contested case under the APA, Chapter
2001." As described more fully infra, SOAH declines to adopt
these rules.
TWCC’s first concern relates to 28 Texas Administrative Code,
§148.21(j), which requires its representative to file at SOAH
and with all other parties the certified record containing all of
the documents (usually voluminous medical records of 150-
500 pages) reviewed by the Division no later than fifteen days
before the SOAH hearing. It further provides that the certified
record shall be admitted into evidence, unless a party files
a written objection to it no later than five days prior to the
hearing. TWCC also expressed concern that §155.51(d)(1)
(prohibiting the filing of unduly large exhibits) might preclude
filing of its certified record altogether, and that §155.51(d)(2)
(requiring indexing of exhibits in excess of 50 pages) would
be difficult because the records are often from other parties
and are not readily susceptible to identification in an index.
SOAH declines to adopt TWCC’s rule by reference or exempt
TWCC from compliance with §155.51(d)(1) and (2) for the
following reasons: First, because the subject of the hearings
referred to SOAH by TWCC under TEX. LABOR CODE ANN.
§413.031(d) is the propriety of the action taken by TWCC’s
Medical Review Division, the certified record from that Division,
while often voluminous, is relevant and would not be excluded
under §155.51(d)(1), which mainly references non-documentary
exhibits. Second, the primary purpose of indexing voluminous
documents is to provide the ALJ with a guide to their contents,
and TWCC, whose medical review officer will necessarily have
reviewed and organized such documents prior to writing the
decision that forms the basis for referring the case to SOAH,
will be in a better position to index the documents economically
than an ALJ who is new to the controversy. Third, TWCC
may follow the practice of the previous commenter, which files
its business records accompanied by an affidavit prior to the
hearing and serves copies of same on the other parties to
the case pursuant to TRCE §802(6) and §902(10). Finally, as
mandated by the APA, ALJs must consider objections to the
evidence by reference to the TRCE. To adopt a rule mandating
the admission of a certain type of evidence is inconsistent with
the rules of evidence. If a party wishes to have a deadline
established for objections to pre-filed evidence, it may by motion
so request.
TWCC’s second concern relates to its rule 28 Texas Administra-
tive Code, §148.18(a), which allows the admission of evidence
not presented for the Division review at the SOAH hearing only if
a "good cause" showing is made by the proponent. In essence,
TWCC argues this standard is necessary so that parties will
take the Division’s review process seriously and present all rel-
evant information at that level. TWCC believes this standard
is responsible for the fact that only fifteen percent of the Di-
vision’s decisions are appealed to SOAH. SOAH declines to
adopt TWCC’s rule, noting this standard does not appear in the
agency’s organic statute, TEX. LABOR CODE ANN. §413.031,
or the APA. Under both statutes, the hearing before SOAH is
a de novo proceeding; the Division does not conduct a formal
hearing, take witness testimony, or rule on objections to exhibits.
Thus, it is appropriate to allow a party to have an opportunity to
offer evidence in a formal contested case process that allows
for discovery, witness testimony, and cross-examination. SOAH
believes parties, which are required to present their requests for
review to the Division before obtaining a hearing at SOAH, will
continue to present pertinent information at that stage; trying a
contested case under the APA would be a waste of time and
resources if the dispute could be resolved at the more informal
agency level. While it is conceivable that a party may with-
hold information at the first level of review, it is not clear what
would be gained by doing so. Additionally, the burden of proof
in a hearing before SOAH generally rests with the party against
whom the Division issued its decision. (See, 28 TEX. ADMIN.
CODE §148.21(h)). This burden should encourage parties to
file complete documentation with the Division. While SOAH un-
derstands TWCC’s desire to find some means of encouraging
parties to present all relevant information to the Division, restric-
tion of the nature of the contested case appeal that is provided
for by the Labor Code and the APA is not appropriate. SOAH
believes other factors, such as the informality of the Division
process, the delay in a final decision created if a party appeals
a decision, and the expense of a formal contested case hearing,
all encourage a party to use the Division process and contribute
to the low appeal rate. SOAH hears numerous cases in which
referring agencies have offered some less formal process be-
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fore a SOAH contested case hearing is available, and SOAH’s
experience is that parties rarely withhold information at the in-
formal, referring agency stage when that information could be
helpful to their cases. This is so even though no other referring
agency has a rule similar to TWCC’s restricting the presenta-
tion of evidence in the contested case to what was considered
at the informal, referring agency stage.
TWCC’s third concern, which relates to subsection (b) of its
rule that appears in 28 TEX. ADMIN. CODE §148.18, is a need
to limit the parties’ right to call the medical dispute officer who
rendered the Division’s decision, by requiring the requester to
obtain a subpoena based on a showing of good cause why the
officer should appear. SOAH finds this matter does not need
addressing in its procedural rules. It notes all of its hearings are
governed by the general relevancy standards in TRCE §401 and
§402; because the officer’s testimony could not possibly make
the existence of any fact of consequence to a determination in a
medical dispute more probable or less probable, such testimony
likely would be inadmissible.
TWCC’S fourth concern relates to its non-evidentiary rule that
appears in 28 TEX. ADMIN. CODE §148.8(b), which establishes
a procedure mandating the grant of TWCC’s request to withdraw
a case from the SOAH docket without prejudice, when the
Division withdraws or amends its decision within a certain time
period. SOAH finds this rule unnecessary; an ALJ will generally
grant a motion to withdraw a case if, when acting within its
statutory powers, the referring agency has determined that the
matter is not a contested case ripe for review.
COMMENTS RELATING TO §155.53. Consideration of Pol-
icy Not Incorporated in Referring Agency’s Rules: In general,
SOAH notes the reason for §155.53 is to articulate the stan-
dards it will apply pursuant to APA §2001.058(b). That statute,
which has been in existence since SOAH began to hear con-
tested cases more than five years ago, provides that the SOAH
ALJ shall consider applicable agency rules or policies, but the
referring agency may not supervise the ALJ. Over time, SOAH
ALJs and the parties who appear before them have encountered
difficulties when asked to apply agency policies to contested
cases in all of the areas enumerated in §155.53(b). Therefore,
the section has been written not to limit the types of information
that may be considered, but to guide the ALJs and the parties
in dealing with this difficult issue.
One commenter thought §155.53 will be extremely helpful,
providing a "much needed road map for the parties," because
the above-referenced statute does not provide guidance. The
commenter suggested SOAH elaborate on the types of policies
an ALJ will consider, to include policies listed in a notice of
hearing or similar pleading; knowledge an ALJ may have of
a previous agency order addressing the issue, even if the
order is not presented in that contested case proceeding; and
master filings by an agency of a set of policies that would
apply in particular types of cases, to which agency staff could
refer in the notice of hearing or requests for official notice,
thus making inclusion of such policies in the record easier
for agency staff. SOAH believes that the definition of agency
policies should remain open-ended, as it is in the statute,
enabling parties to prove applicable policies on a case-by-
case basis, including the types of policies enumerated by the
commenter. SOAH currently classifies the information provided
by referring agencies by docket numbers assigned to each
separate contested case. It believes establishing a formal
procedure for the filing of master policies for the approximately
60 agencies appearing before SOAH (some of which present
a number of types of cases, each of which might necessitate
master filings) would be very cumbersome and would quickly
devolve into a mass of unclassified documents not readily
applicable to any particular case. Therefore, SOAH chooses
not to create such a formal procedure at this time.
One commenter opposed the section because it does not
address how the referring agency is to authenticate policy.
The commenter also argued against the section because the
contested case under consideration could itself be a situation
where agency policy is developed. SOAH disagrees with these
comments. First, agencies should have the opportunity to
authenticate policy in any way that will satisfy the general
authentication requirement in TRCE §901(a). Second, the
section addresses existing policies, as does APA §2001.058.
Neither the APA nor the section contemplates prohibiting the
development of policies for emergent issues in contested cases.
One commenter opposed the section because, in its opinion,
the staff of an agency can only operate by rules, which are
its "policy." Another commenter questioned whether an agency
can have a policy not expressed in a rule and expressed
concern about SOAH’s consideration of a policy not reflected in
a rule. The commenter proposed deletion of the section. SOAH
understands the commenter’s position but has the above-
referenced statutory mandate to consider agency policies in
addition to agency rules. The APA uses both terms, suggesting
that a policy may exist other than in rule form.
Several commenters argued that §155.53 should be stricken
entirely and another contended all but §155.53(a) should be
stricken because the section alters substantive law by giving the
ALJ discretion as to whether or not an agency’s policy should
be applied. SOAH disagrees, because the ALJ’s statutory
mandate is to "consider" agency policies. Thus, the ALJ has
discretion when considering agency policies, and the purpose
of the section is twofold: to set guiding principles for the ALJ
to use in deciding what weight to give a policy, and to inform
the parties about the standards the ALJ will apply. Another
commenter (TDI), while generally approving the criteria listed in
§155.53(b), contended an ALJ should not be able to consider
the legal matters listed in §155.53(b)(6), unless they relate
directly to the action before the ALJ. SOAH intends that those
matters, as well as the agency policy, will be considered on a
case by case basis.
One commenter requested that the section be modified to
state that the ALJ’s decision on whether to apply an agency’s
policy will depend on its admissibility under the TRCE, arguing
the agency should not be required to prove all of the factors
listed in §155.53(b) unless a party objects to the applicability
of the policy. In a similar vein, another commenter argued
it is unclear whether an agency would be required to meet
all "six prongs" of the listed factors before its policy would
be accepted by an ALJ, including whether policies that are
not rules would be considered. SOAH believes the section
already addresses these concerns. The listed factors are not
exclusive, and they are not set out as necessary elements of
proof. Section 155.53(b) requires the policy to be supported
by the evidence, and §155.53(b)(1) lists as two of the factors
to be considered "whether and for what reasons" any party
has opposed application of the policy in the case. As to the
concern expressed about published policies that are not rules,
SOAH looks to the APA, including §2001.004 and §2001.005,
in carrying out its statutory mandate to consider agency policy.
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One commenter took a contrary position, arguing SOAH’s re-
quirement that the policy be supported by the evidence is in-
appropriate and should be replaced by language requiring the
agency to submit a written statement of applicable policy within
a specific period of time prior to the hearing on the merits.
SOAH rejects this suggestion because the APA §2001.058(b)
requirement is not limited to considerations of time; the sug-
gested factors listed under §155.53(b) are not exclusive be-
cause the statute is broad, but §155.53(b)(3) contemplates that
an agency’s proof could include the duration of the policy.
COMMENTS RELATING TO §155.55. Failure to Attend Hearing
and Default: One commenter termed the §155.55 "much
needed" because of the volume of cases the agency litigates
and the number of respondents who do not appear for hearings.
Another commenter, however, suggested the proposed section
was unnecessary because the APA authorizes state agencies
to dispose of cases informally. The commenter suggested
the entire section be deleted and the following statement be
substituted, "An agency may dispose of a matter by internal
procedure."
SOAH disagrees with the second comment. Even though
an agency may establish a procedure for disposing of cases
before they are referred to SOAH, the section is intended to
apply to cases that are referred to SOAH and docketed as
contested cases. The APA authorizes informal disposition but
does not outline a default case procedure, as the section does.
Moreover, in many cases, whether or not a party has defaulted
cannot be determined until commencement of a hearing. For
example, a respondent or applicant may have requested the
hearing and may have even entered an appearance. In such
circumstances, other parties are sometimes uncertain whether
a default decision may be entered against the respondent or
applicant who then fails to appear. The section is intended to
guide parties in those cases.
One agency asked for clarification whether the section would
allow proceedings at SOAH to be abated when a respondent
fails to appear. Abating a hearing while an agency default or-
der is obtained avoids the necessity of a proposal for decision.
SOAH agrees the section should be amended to allow proceed-
ings to be abated or continued upon a party’s request so that
a referring agency may obtain an agency order without the ne-
cessity of a proposal for decision. A provision is added to sub-
section (f) of this section to allow this procedure. However, an
abatement or continuance must be by ALJ order. An order will
complete the record for parties who may not have attended the
hearing and will allow members of the public or a respondent
to telephone SOAH and learn the status of the pending case.
The provision also permits an ALJ to decline a request to abate
when abatement would unnecessarily delay a case’s resolution
or prejudice a party’s rights.
Subsection (d) of this section outlines requirements for default
when there has been no evidence showing a respondent actu-
ally received notice of the hearing. A commenter suggested
that providing notice as required by statute or the referring
agency’s rules should be sufficient. Another commenter re-
quested amendment of the proposed section to allow default
decisions against non-licensees who are not required to keep
the agency informed of their addresses and suggested that
§155.55(d)(2) be removed in its entirety or that agencies who
bring cases against non-licensees be exempt from this require-
ment.
SOAH agrees the section should be amended to allow referring
agencies to obtain a default decision against a party who
is not required by law to keep the agency informed of its
most current address. Many agencies are authorized to bring
actions against non-licensees and deleting §155.55(d)(2) will
allow those agencies to obtain default decisions.
Another commenter suggested §155.55(d)(4) requires an
agency to adopt a default judgment rule. The commenter sug-
gested the subsection be deleted in its entirety. The absence
of §155.55(d)(4) would not prohibit a party from seeking relief
prior to entry of an agency’s final order, including a remand
to SOAH for a hearing. Another commenter suggested the
standard articulated for vacating an agency’s default judgement
appears to allow the decision to be vacated based on a mistake
or accident for failure to respond. The commenter suggested a
better standard would be to require "just cause" for the failure
to appear. Another commenter inquired whether an ALJ or the
referring agency would determine when the failure to appear
was due to accident or mistake.
SOAH agrees §155.55(d)(4) should be deleted. Based on the
authority of agencies to dispose of cases informally by default
found in APA §2001.056, SOAH also agrees a referring agency
should be not required to have a specific authorizing statute in
order to obtain a default decision.
Because of due process concerns, whether notice was properly
served becomes the primary inquiry when a party fails to ap-
pear. Administrative hearings sometimes commence upon no-
tice of only ten days. When no evidence proves a respondent’s
or applicant’s notice of receipt, it is important to determine
whether due process safeguards have been provided. How-
ever, in deleting §155.55(d)(4), SOAH finds other provisions of
law will adequately protect parties. For example, a party may
file a motion for rehearing not later than the twentieth day after
the date on which the party or the party’s attorney of record is
notified of a decision or order. APA §2001.146. Courts have
construed this provision to mean the time for filing the motion
does not begin to run until the party actually receives the order.
COMMENTS RELATING TO §155.57. Summary Disposition:
One commenter suggested an ALJ has no authority to issue
a summary judgment order, asserting a question of jurisdiction
should be referred by certified question to the referring agency.
For other errors or failure, the ALJ may order a party to correct.
Other commenters suggested the only method by which an ALJ
may attempt summary disposition of a case is in the form of a
proposal for decision.
SOAH disagrees with comments concerning lack of jurisdiction
to enter a final summary disposition order. For certain referring
agencies, SOAH is authorized by law to make final decisions.
(See, e.g., TEX. LABOR CODE §415.034). Also, agencies may,
by rule, authorize SOAH to issue a final order, rather than a
proposal for decision. APA §2001.058(f).
Another commenter suggested the proposed section be
amended to provide an ALJ cannot summarily dispose of a
case unless all parties have been notified of the intent to
resolve a case by summary disposition and allowed reasonable
time periods for any other party to object to such disposition.
SOAH agrees that in most cases an ALJ either should act
in response to a motion or should notify the parties and
provide an opportunity to respond when summary disposition
is contemplated. The notice may prompt referring agencies to
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amend pleadings or issue appropriate notices in order to avoid
a summary decision. Section 155.57(a) is amended to provide
for notice.
Another commenter suggested the section will create unnec-
essary interlocutory appeals. However, if the section were
adopted, the commenter suggested TRCP 166a be followed.
While the section could result in some remands of cases
in which the final decision maker does not agree with the
recommendation to dismiss, in most cases the procedure will
allow parties to avoid unnecessary hearings. For example,
an ALJ should not proceed to hear a case when SOAH has
no jurisdiction. Summary disposition is also appropriate when
the requested relief cannot be granted, such as when a party
requests a state official’s proposed action be enjoined.
SOAH disagrees the procedure outlined in TRCP 166a should
replace the proposed section. Rule 166a’s requirements are
more stringent and do not allow the flexibility more appropriate
in administrative hearings. For example, a motion for summary
judgement under TRCP 166a must be filed and served at least
21 days before the hearing date. Also, a summary judgement
pursuant to TCRP 166a is based on facts stated by affidavit.
SOAH’s proposed section permits an ALJ, after notifying the
parties, to dismiss, or recommend dismissal of, a case for lack of
jurisdiction or lack of prosecution or to consolidate the case with
other proceedings. No party motion is necessary. In SOAH’s
opinion, the proposed section’s adaptability to various situations
is desirable for administrative settings.
ERS asserted it is unclear whether the proposed section allows
that agency to refer to its rule 34 Texas Administrative Code,
§67.43(a)(1) in seeking a dismissal for failure to prosecute a
claim.
SOAH’s proposal of §155.57 is a functional substitute for 34
Texas Administrative Code, §67.43.
Another commenter suggested the section is unclear because
it does not state whether a party must file a motion requesting
summary disposition, when such a motion must be filed, and
whether the opposing party may file a response.
The section does not limit a party to filing a motion at a particular
time. While in most cases, summary disposition will be initiated
by a party’s motion, an ALJ may also order summary disposition
upon considering some fact which the parties may not have
regarded as dispositive. In such cases, the ALJ will notify the
parties of the intent to dismiss a case and allow responses.
As previously stated, motions and responses are governed by
§155.29 of this title (relating to Pleadings), and TRCP 166a
does not apply to cases before SOAH.
A commenter questioned the applicability of a summary judg-
ment procedure under current APA provisions which provide a
right to an evidentiary hearing. Citing Ramirez v. Texas State
Board of Medical Examiners , 927 S.W.2d 770 (Tex. App.–
Austin 1996, no writ), the commenter suggested the provision
also may prevent adequate judicial review under the substantial
evidence test.
While a party to a contested case does have a right to an adju-
dicative hearing, APA §2001.003(1), the Ramirez court advised
agencies to look to substantive law to determine whether a pro-
ceeding is to be considered a contested case. The listed fac-
tors justifying summary disposition permit disposition of a case
when no substantive statute authorizes a hearing. If there is
no substantive authorization or due process requirement for a
hearing, the case should be dismissed for lack of jurisdiction.
If an agency initiates a license revocation proceeding but does
not set a hearing upon ALJ order to do so, the case should
be dismissed for lack of prosecution. These examples could be
supplemented with others but suffice to demonstrate that an ev-
identiary hearing is not always required for every administrative
action.
One commenter proposed the section be amended to include
nonsuit. SOAH agrees the section should be amended.
However, dismissal of part of a case based on a party’s nonsuit
will not affect any other party’s claims. The section has been
amended to allow dismissal of a case by ALJ order based
on a party’s withdrawal of its entire claim. Severance before
dismissal may be ordered if other claims remain pending.
A commenter sought clarification as to whether the section
would apply to voluntary surrenders with prejudice. The section
does not restrict the ways in which parties may informally
resolve cases. ALJs routinely grant motions to dismiss in which
parties jointly represent that matters between them have been
resolved and request that the case be dismissed with prejudice.
One commenter asked that a case not be dismissed for
lack of prosecution for one year. SOAH disagrees with the
recommended change because the section permits dismissal of
a case pursuant to a statute, rule or ALJ order. When a statute
requires a hearing to be concluded within a stated time period,
allowing the case to remain on the docket beyond the statutory
deadline would serve no useful purpose. To further illustrate, if
a case has already been docketed for several months, and upon
a licensee’s request, the ALJ sets a hearing date, an opposing
party’s failure to appear for the hearing should not entitle that
party to have another chance to prosecute the case at a date
of its choice.
A commenter suggested the term "duplication of proceedings"
in §155.57(b)(6) was unclear and asked whether it referred to a
matter previously brought before SOAH and properly disposed
of or whether it referred to some other proceeding.
It has been SOAH’s experience that agencies sometimes docket
cases with similar issues, not realizing a related case has been
docketed. A typical example would be one in which a request
for preauthorization of medical care was filed, denied by the
Texas Workers’ Compensation Commission’s Medical Review
Division, and appealed to SOAH. Before the appeal could be
heard, another request for the same care was filed, denied
and appealed. For judicial economy, the two cases should be
consolidated and one docket should be dismissed. Another
example would be when more than one party to a case appeals
an agency action to SOAH, but the appeals are docketed
separately. If all issues are the same, the cases should be
heard together.
COMMENTS RELATING TO §155.59. Proposal for Decision:
A commenter suggested the section should provide filing dead-
lines for exceptions and replies. Another commenter asserted
it is unclear what deadlines will apply for filing exceptions and
replies.
SOAH prefers to allow referring agencies to set filing deadlines
for exceptions and replies. Certain types of cases may require
longer filing deadlines and others may require shorter deadlines,
depending on board schedules and other factors. The referring
agencies are best equipped to know whether a case should
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be resolved more quickly or whether more time is required
to evaluate complex issues. Further, the APA provides in
§2001.062 that a party must be given an opportunity to file
exceptions and present briefs to the officials who are to render
the decision. Thus, it is more appropriate for those officials
to determine the amount of time they wish to allot for filing
exceptions and replies.
Another commenter suggested the section be clarified to state
whether or not an ALJ must rule on exceptions and replies.
Also, the commenter stated it is unclear whether an ALJ is
required to respond to exceptions and replies, because the
section states an ALJ "may" amend the proposal for decision
based on exceptions and replies.
ALJs do not rule on exceptions and replies. The APA provides
those documents are to be directed to the officials who are to
render the final decision. In a SOAH case in which the ALJ
is not the final decision maker, exceptions and replies are the
primary methods a party has to communicate directly with the
decision maker. Similarly, when an ALJ reviews exceptions
and has no proposal for decision amendments to forward to
the referring agency’s decision maker, it is unnecessary for
the ALJ to respond. At times, however, exceptions and replies
highlight areas requiring amendment. The ALJ should be given
discretion to amend the proposal for decision when the ALJ
deems it is appropriate to do so. If the ALJ believes comments
other than an amendment are necessary, the ALJ customarily
will issue a letter to the decision maker, which is copied to all
parties.
One commenter requested amending the section to require the
ALJ to prepare a proposed order for the final decision maker if
the referring agency requires.
SOAH believes the types of services it provides to agencies
should be addressed by contract rather than by a section in its
rules. A contract will allow for greater specificity and clarity
about the manner in which services are provided and the
appropriate charge for those services. For agencies that do not
have contracts, a standing administrative agreement commonly
is used to determine whether a proposed order will be submitted
with the proposal for decision.
Commenters suggested the section could pose a notice prob-
lem if the ALJ is allowed to amend the proposal for decision
without serving the parties.
Subsection (c) to which the commenters refer essentially tracks
APA §2001.062(d) SOAH does not forward an amended pro-
posal for decision to the referring agency without serving it on
the parties. However, SOAH interprets the APA section to mean
parties are not guaranteed an opportunity to file a second round
of exceptions and replies after the proposal is amended.
The rules are adopted under Texas Government Code Anno-
tated, Chapter 2003, which authorizes the State Office of Ad-
ministrative Hearings to conduct contested case hearings; APA
§2001.004, which requires agencies to adopt rules of practice
setting forth the nature and requirements of formal and infor-
mal procedures; and Senate Bill 331, an Act effective January
1, 1998, 75th Legislature, Chapter 605, §3, 1997, Texas Gen-
eral Laws 2128 (to be codified as an amendment to Chapter
2003 by adding §2003.050), which requires SOAH to promul-
gate procedural rules governing the procedures applicable to
matters related to the hearing, including discovery, in all cases
heard by SOAH.
The adopted rules and amendment to the existing rule affect
Texas Government Code, Annotated, Chapters 2001 and 2003,
and Governmental Dispute Resolution Act, 75th Legislature,
Chapter 934, §1, 1997, Texas General Laws 2932 (to be
codified at Texas Government Code Annotated, Chapter 2008).
§155.1. Purpose and Scope.
(a) Unless otherwise provided by statute or by the provisions
of this chapter, this chapter will govern the processes followed by
the State Office of Administrative Hearings (SOAH) in handling all
adjudicative matters referred to the Office, including contested cases
under the Administrative Procedure Act (APA), Texas Government
Code Annotated, Chapter 2001. Administrative License Suspension
cases initiated by the Department of Public Safety are governed
by Chapter 159 of this title (relating to Rules of Procedure for
Administrative License Suspension Hearings), and by sections of this
chapter made applicable to those cases by Chapter 159.
(b) Subject to further review and possible modification or
deletion of this subsection, SOAH adopts by this reference those
procedural rules of the Public Utility Commission of Texas (PUC)
and Texas Natural Resource Conservation Commission (TNRCC) in
effect January 1, 1998, which address the formal contested case
process in matters referred by those agencies, and which are not
inconsistent with applicable law. This adoption does not include
any PUC or TNRCC rules addressing the use of Alternative Dispute
Resolution (ADR) processes at SOAH, which processes will be
governed by the Governmental Dispute Resolution Act (GDRA), 75th
Legislature, Chapter 934, §1, 1997, Texas General Laws 2932 (to
be codified at Texas Government Code, Chapter 2008); SOAH rule
provisions pertaining to ADR; and interagency contracts, memoranda
of understanding, or other written agreements with referring entities.
§155.3. Application and Construction of this Chapter.
(a) Administrative hearings in cases conducted by the Office
shall be conducted in accordance with the APA, when applicable, and
with this chapter; provided that:
(1) the administrative law judge (ALJ) may, by order,
modify the requirements of this chapter and supplement other
procedural requirements of law, to promote the fair and efficient
handling of the case; and
(2) the ALJ may modify the procedural requirements of
this chapter in appropriate cases to facilitate resolution of issues, if
doing so does not prejudice parties’ rights or contravene applicable
statutes.
(b) If there is any conflict between an agency’s rules or prior
decisions and statutory provisions applicable to the case, and the
rules or decisions cannot be harmonized with the statute, the statute
controls.
(c) If there is any conflict between these rules and the
procedural rules of the TNRCC adopted in §155.1 of this title (relating
to Purpose and Scope), the TNRCC’s rules will control.
(d) If there is any conflict between these rules and the
procedural rules of the PUC adopted in §155.1 of this title (relating
to Purpose and Scope), the PUC’s rules will control.
(e) This chapter shall be construed to ensure the just and
expeditious determination of every matter referred to SOAH. Not
all contested procedural issues will be susceptible to resolution by
reference to the APA and other applicable statutes, this chapter,
and case law. When they are not, the presiding ALJ will consider
applicable policy of the referring agency documented in the record
in accordance with §155.53 of this title (relating to Consideration
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of Policy Not Incorporated in Referring Agency’s Rules), the Texas
Rules of Civil Procedure (TRCP) as interpreted and construed by
Texas case law, and persuasive authority established in other forums,
in order to issue orders and rulings that are just in the circumstances
of the case.
§155.5. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Administrative law judge, ALJ, or judge-An individual appointed
by the chief administrative law judge of the Office under Texas
Government Code, Chapter 2003, §2003.041.
ADR or Alternative Dispute Resolution-Processes used at the Office
to resolve disputes outside formal contested case hearing processes,
including mediation, mediated settlement conferences, and arbitra-
tion.
APA-The Administrative Procedure Act (TEX. GOV’T CODE, Chap-
ter 2001).
Arbitration-A form of ADR, governed by an agreement between
the parties or special rules or statutes providing for the process,
in which a third-party neutral issues a decision after a streamlined
and simplified hearing. Arbitrations can be binding or non-binding,
depending on the agreement, statutes, or rules. (See, 1 Texas
Administrative Code, §163 (relating to Arbitration Procedures for
Certain Enforcement Actions of the Department of Human Services)
for procedural rules specifically governing the arbitration of certain
nursing home enforcement cases referred by the Texas Department
of Human Services).
Authorized representative-An attorney authorized to practice law in
the State of Texas or, if authorized by applicable law, a person
designated by a party to represent the party.
Business day-A weekday on which state offices are open.
Chief judge or Chief ALJ-The chief administrative law judge of the
Office.
Contested case-A proceeding, including, but not restricted to,
ratemaking and licensing, in which the legal rights, duties, or
privileges of a party are to be determined by an agency after an op-
portunity for adjudicative hearing.
Final decision maker-The person or persons authorized by law or
delegation to render the final decision in a contested case.
Law-The United States and Texas Constitutions, state and federal
statutes, state agency rules or federal regulations, and relevant case
law.
MSC or Mediated settlement conference-A specialized type of
mediation during the pendency of a contested case at the Office,
but outside the formal adversarial process, which allows the parties
to explore settlement possibilities in a confidential setting, with the
assistance of an ALJ with no previous or subsequent responsibilities
in the contested case acting as third-party neutral.
Mediation-A non-adversarial approach to disputes that seeks a
collaboratively reached consensual solution to conflicts through the
assistance of a third-party neutral, who guides participants through
a confidential process designed to facilitate understanding of parties’
real interests and conscious exploration of alternative solutions.
Office or SOAH-The State Office of Administrative Hearings.
Party-A person or agency named, or admitted to participate, in a case
before the Office.
Person-Any individual, representative, corporation, or other entity,
including any public or non-profit corporation, or any agency or
instrumentality of federal, state, or local government.
Pleading-A written document submitted by a party, or a person
seeking to participate in a case as a party, which requests procedural
or substantive relief, makes claims, alleges facts, makes legal
argument, or otherwise addresses matters involved in the case.
PUC-The Public Utility Commission of Texas.
Referring Agency-A state board, commission, department, agency or
other entity that refers a contested case or other dispute to SOAH for
process.
TNRCC-The Texas Natural Resource Conservation Commission.
§155.13. Venue.
To assure that the hearing facility provides a neutral site, hearings
shall be conducted at the site designated by the Office in accordance
with applicable law. Unless required by law or unless agreed to
by all parties, hearings will be conducted outside of Austin only
after the ALJ considers all relevant matters raised by the parties,
including the following factors: legislative restrictions on travel, the
amount in controversy, estimated length of the hearing, availability of
facilities, costs to private parties and referring agencies, and location
of witnesses.
§155.19. Computation of Time.
(a) Unless otherwise required by statute, in computing time
periods prescribed by this chapter or by ALJ order, the day of the
act, event, or default on which the designated period of time begins
to run is not included. The last day of the period is included, unless
it is a Saturday, a Sunday, an official State holiday, or another day
on which the Office is closed, in which case the time period will be
deemed to end on the next day that the Office is open. When these
rules specify a deadline or set a number of days for filing documents
or taking other actions, the computation of time shall be by calendar
days rather than business days, unless otherwise provided in this
chapter or ALJ order. However, if the period to act is five days or
less, the intervening Saturdays, Sundays, and legal holidays are not
counted.
(b) Disputes regarding computation of time for periods not
specified by this chapter or ALJ order will be resolved by reference to
applicable law and upon consideration of agency policy documented
in accordance with §155.51 of this title (relating to Consideration of
Policy Not Incorporated in Referring Agency’s Rules).
§155.23. Filing Documents or Serving Documents on the ALJ.
The following requirements govern the filing or service on the ALJ
of documents in contested cases pending before the Office unless
modified by order of the ALJ.
(1) Place for Filing Original Materials.
(A) Contested Cases Generally. The original of all
pleadings and other documents requesting action or relief in a
contested case, except contested cases referred to the Office by the
PUC and the TNRCC, shall be filed with the Office once it acquires
jurisdiction under §155.7 of this title (relating to Jurisdiction). Filings
and service to the office shall be directed to: Docketing Division,
State Office of Administrative Hearings, 300 West 15th Street, Room
504, P.O. Box 13025, Austin, Texas 78711-3025. The time and
date of filing shall be determined by the file stamp affixed by the
Office. Unless otherwise ordered by the ALJ, only the original and no
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additional copies of any pleading or document shall be filed. Unless
otherwise provided by law, after a proposal for decision has been
issued, originals of documents requesting relief, such as exceptions
to the proposal for decision or requests to reopen the hearing, shall
be filed with the referring agency, and a copy shall be filed with the
Office.
(B) Cases Referred by the PUC.
(i) Except for exhibits offered at a prehearing
conference or hearing, the original of all pleadings and documents
in a contested case referred to the Office by the PUC shall be filed
with the clerk at the PUC in accordance with the rules of the PUC.
(ii) The time and date of filing these materials shall
be determined by the file stamp affixed by the clerk.
(iii) The party filing a document with the clerk at
the PUC (except documents provided in the discovery process that
are not the subject of motions filed in a discovery dispute) shall serve
a copy of the document on the ALJ by delivery on the same day as
the filing.
(iv) The court reporter shall serve the transcript
and exhibits in a proceeding on the ALJ at the time the transcript
is provided to the requesting party. The Office shall maintain the
transcript and exhibits until they are released to the PUC by the ALJ.
If no court reporter is requested by a party, the Office shall maintain
the recording of the hearing and the exhibits until they are released
to the PUC by the ALJ.
(C) Cases Referred by the TNRCC.
(i) Except for exhibits offered at a prehearing
conference or hearing, the original of all pleadings and documents
in a contested case referred to the Office by the TNRCC shall be
filed with the chief clerk at the TNRCC in accordance with the rules
of the TNRCC.
(ii) The time and date of filing these materials shall
be determined by the file stamp affixed by the chief clerk, or as
evidenced by the file stamp affixed to the document or envelope by
the TNRCC mail room, whichever is earlier.
(iii) The party filing a document with the chief clerk
at the TNRCC (except documents provided in the discovery process
which are not the subject of motions filed in a discovery dispute)
shall serve a copy of the document on the ALJ by delivery on the
same day as the filing.
(iv) The transcript and exhibits in a proceeding shall
be served on the ALJ at the time the transcript is provided to the
requesting party. The Office shall maintain the transcript and exhibits
until they are released to the TNRCC by the ALJ. If no court reporter
is requested by a party, the Office shall maintain the recording of the
hearing and the exhibits until they are released to the TNRCC by the
ALJ.
(2) Confidential Materials.
(A) Filings Generally. A party filing materials made
confidential by law shall file them in an enclosed, sealed and labeled
container, accompanied by an explanatory cover letter. The cover
letter shall identify the docket number and style of the case and
explain the nature of the sealed materials. The container shall identify
the docket number, style of the case, and name of the submitting party,
and be marked "CONFIDENTIAL & UNDER SEAL" in bold print
at least one inch in size. Each page of the confidential material shall
be marked "confidential."
(B) Materials Submitted for In Camera Review. A
party submitting materials for in camera review by the ALJ shall
supply them to the ALJ in an enclosed, sealed and labeled container,
accompanied by an explanatory cover letter copied to all parties.
The cover letter, addressed to the ALJ, shall identify the docket
number, style of the case, explain the nature of the sealed materials,
and specify the relief sought. The container, addressed to the ALJ,
shall identify the docket number, style of the case, and name of the
submitting party, and be marked "IN CAMERA REVIEW" in bold
print at least one inch in size. Each page for which a privilege
is asserted shall be marked "privileged." Said materials will not be
received for filing by the Office unless the ALJ so orders. Unless
otherwise ordered by the ALJ, materials reviewed in camera will be
returned to the party that submitted them.
(3) Documents Produced in Discovery.
(A) Documents produced in discovery shall be served
upon the requesting parties and notice of the service shall be given
to all parties, but neither the documents produced nor the notice
of service shall be filed with the Office or served on the ALJ,
except by order of the ALJ. The party responsible for service of
the discovery materials shall retain a true and accurate copy of the
original documents and become their custodian.
(B) Motions requesting relief in a discovery dispute
shall be accompanied by only those portions of discovery materials
relevant to the dispute.
(C) If documents produced in discovery are to be used
at hearing or are necessary to a prehearing motion that might result
in a final order on any issue, only the portions to be used shall be
filed with the Office or offered into evidence.
(4) Time of Filing. Documents may be filed with or
served on the Office until 5:30 p.m. local time on business days,
unless otherwise ordered by the ALJ.
(5) Facsimile Filings. Documents containing 20 or fewer
pages, including exhibits, may be filed with the Office, or in PUC or
TNRCC cases served on the ALJ, by facsimile transmission according
to the following requirements.
(A) The quality of the original hard copy shall be clear
and dark enough to transmit legibly.
(B) The first sheet of the transmission shall indicate
the number of pages being transmitted, and shall contain a telephone
number to call if there are problems with the transmission.
(C) Neither the original nor any additional copies of
facsimile filings should be filed with the Office.
(D) The sender shall maintain the original of the
document with the original signature affixed.
(E) The date and time imprinted by the Office’s
facsimile machine on the transaction report that accompanies the
document will determine the date and time of filing or of service
on the ALJ. Documents received after 5:30 p.m. local time shall be
deemed filed the first day following that is not a Saturday, Sunday or
other day on which the Office is closed.
§155.25. Service of Documents on Parties.
(a) Service on all parties. Any person filing a document with
the Office in a case shall, on the same date as the document is filed,
provide a copy to each party or the party’s authorized representative
by hand-delivery; by regular, certified or registered mail; by electronic
mail, upon agreement of the parties; or by facsimile transmission;
provided however, when a party files a business record affidavit,
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pursuant to Texas Rules of Civil Evidence (TRCE) 902(10), or a
transcript, the party may give notice of the filing without the necessity
of providing a copy to each party. By order, the ALJ may exempt a
party from serving other documents upon all parties.
(b) Certificate of service. The person filing the document
shall include a certificate of service that certifies compliance with this
section. If a filing does not contain a certificate of service or otherwise
show service on all other parties, and on the ALJ if applicable, the
Office may:
(1) return the filing;
(2) send notice of noncompliance to all parties, stating the
filing will not be considered until all parties have been served; or
(3) send a copy of the filing to all parties.
(c) Service of notice of hearing. Unless otherwise required
by law, service of notice of hearing shall be made by the referring
agency in the manner required by the APA.
(d) Presumed time of receipt of served documents. The
following rebuttable presumptions shall apply regarding a party’s
receipt of documents served by another party:
(1) If a document was hand-delivered to a party in person
or by agent, the ALJ shall presume that the document was received
on the date of filing at SOAH.
(2) If a document was served by courier-receipted deliv-
ery, the ALJ shall presume that the document was received no later
than the day after filing at SOAH.
(3) If a document was sent by regular mail, certified mail,
or registered mail, the ALJ shall presume that it was received no later
than five days after mailing.
(4) If a document was served by facsimile transmission or
by electronic mail, if parties have so agreed, before 5:30 p.m. on a
business day, the ALJ shall presume that the document was received
on that day; otherwise, the ALJ shall presume that the document was
received on the next business day.
(e) Electronically transmitted documents. By agreement of
the parties, documents may be served on parties by electronic mail
according to the following requirements.
(1) With the exception of documents produced pursuant
to a discovery request, the sender shall also file the original of the
document with the Office.
(2) The sender has the burden of proving date and time
of receipt of the document.
§155.27. Notice of Hearing.
(a) Unless applicable law provides otherwise, an agency
referring a contested case to the Office shall provide notice to all
parties in accordance with APA §2001.052 and shall include a specific
citation to 1 Texas Administrative Code, Chapter 155.
(b) An ALJ may issue orders regarding the date, time, and
place for hearings, and orders affecting the scope of the proceeding.
§155.29. Pleadings.
(a) Content generally. All requests for relief in a contested
case not made on the record at a prehearing conference or hearing
shall be typewritten or printed on paper 8 1/2 inches wide and
11 inches long, and timely filed at the Office. Photocopies are
acceptable, provided all copies are clear and legible. All pleadings
shall contain or be accompanied by:
(1) The name of the party seeking relief;
(2) The docket number assigned to the case by the Office;
(3) The style of the case;
(4) A concise statement of facts relied upon by the
pleader;
(5) A clear statement of the type of relief, action, or order
desired by the pleader, and identification of the specific grounds
supporting the relief requested;
(6) An indication whether a hearing is needed on the relief
sought;
(7) A certificate of service, as required by §155.23 of this
title (related to Filing Documents or Serving Documents on the ALJ);
(8) Any other matter required by statute or rule;
(9) A certificate of conference, if required;
(10) Supporting affidavits or other proof, when the party
filing the request has asserted "good cause" in the request; and
(11) The signature of the submitting party or the party’s
authorized representative.
(b) Purpose and effect of motions. To change a setting or
obtain a ruling, order, or any other procedural relief from the ALJ,
a party is required to file a motion. Where the provisions of statute
or rule do not automatically establish a needed procedure, the party
seeking to amend or supplement the procedure should file a written
motion. The mere filing or pendency of a motion, even if uncontested,
does not alter or extend any time limit or deadline established by
statute, rule, or order, or any setting by the Office or the ALJ.
(c) General requirements for motions. Except for motions
seeking to intervene or be granted party status, to amend a party’s
pleadings, or to continue a scheduled conference or hearing, all
motions shall:
(1) be filed no later than seven days before the date of the
hearing; except, for good cause demonstrated in the motion, the ALJ
may consider a motion filed after that time or presented orally at a
hearing; and,
(2) if seeking an extension of an established deadline,
(A) include a proposed date; and
(B) indicate that the movant has contacted all parties
and state whether there is opposition to the proposed date, or describe
in detail the movant’s attempts to contact the other parties.
(d) Responses to motions generally. Except as provided in
this subsection, responses to motions described in subsection (c) of
this section shall be in writing, and filed on the earlier of:
(1) five days after receipt of the motion; or
(2) the date and time of the hearing. However, responses
to written motions late-filed (for good cause shown) on the date of
the hearing may be presented orally at hearing.
(e) Motions to intervene. Motions for party status shall be
filed no later than 20 days prior to the date the case is set for hearing.
Responses to such motions shall be filed no later than 7 days after
the motion is served on or otherwise received by other parties.
(f) Motions for continuance. Motions for continuance shall:
22 TexReg 12742 December 26, 1997 Texas Register
(1) make specific reference to all other motions for
continuance previously filed in the case by the movant, and shall set
forth the specific grounds upon which the party seeks the continuance;
(2) be filed no later than five days before the date of the
hearing, except, for good cause demonstrated in the motion, the ALJ
may consider a motion filed after that time or presented orally at the
hearing;
(3) indicate that the movant has contacted all parties and
state whether there is opposition to the motion, or describe in detail
the movant’s attempts to contact the other parties;
(4) if seeking a continuance to a date certain, include a
proposed date or dates (preferably a range of dates) and indicate
whether the parties contacted agree on the proposed new date(s); and
(5) be served on the other parties according to applicable
filing and service requirements, except that a motion for continuance
filed five days or less before the date of the hearing shall be served
by hand or facsimile delivery on the same date it is filed with the
Office, or by overnight delivery on the next day, unless the motion
demonstrates or the record shows such service is impracticable.
(g) Responses to written motions for continuance. Responses
to written motions for continuance shall be in writing, except
responses to written motions for continuance filed on the date of the
hearing may be presented orally at the hearing. Written responses to
motions for continuance shall be filed on the earlier of:
(1) three days after receipt of the motion; or
(2) the date and time of the hearing.
(h) Amendment of pleadings. A party may amend its
pleadings by written filing at such time as not to operate as a surprise
to other parties; provided that any pleading which substantially affects
the scope of the hearing may not be filed later than seven days before
the date the hearing actually commences, except by agreement of all
parties and consent of the ALJ.
§155.31. Discovery.
(a) In contested cases, parties shall have the discovery rights
provided in the APA, the referring agency’s statute, and these rules.
For cases not adjudicated under the APA, discovery shall be allowed
as ordered by the ALJ.
(b) Parties may obtain discovery regarding any matter not
privileged or exempted by the TRCP, TRCE, or other rule or law,
that is relevant to the subject matter of the proceeding.
(c) Discovery may commence when the Office acquires
jurisdiction under §155.7 of this title (relating to Jurisdiction). No
discovery may be sought after the commencement of the contested
case hearing on the merits unless permitted by the ALJ upon a
showing of good cause.
(d) Parties may obtain discovery by: oral or written deposi-
tions; written interrogatories to a party; requests of a party for admis-
sion of facts and the genuineness or identity of documents or things;
requests and motions for production, examination, and copying of
documents and other tangible materials; and requests and motions
for entry upon and examination of real property.
(1) Unless the ALJ directs otherwise, each party may
serve no more than two sets of interrogatories to any other party
and the number of questions, including subsections, in a set of
interrogatories shall be limited so as not to require more than thirty
answers.
(2) A party may serve upon any other party a written
request for the admission of the truth of any matters within the scope
of subsection (b) of this section that relate to statements or opinions
of fact or of the application of law to fact, including the genuineness
of any documents described in the request. Copies of the documents
shall be served with the request unless they have been or are otherwise
furnished or are made available for inspection and copying. Service
shall be in accordance with §155.25 of this title (relating to Service
of Documents on Parties).
(A) Each matter of which an admission is requested
shall be separately set forth. The matter is admitted without necessity
of an ALJ order unless the party to whom the request is directed
imely serves upon the party requesting the admission a written
answer or objection addressed to the request, signed by the party or
the party’s attorney. If objection is made, the reason for the objection
shall be stated. The answer shall specifically deny the matter or set
forth in detail the reasons that the answering party cannot truthfully
admit or deny the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith requires that a party
qualify its answer and deny only a part of the matter of which an
admission is requested, the party shall specify so much of it as is
true and qualify or deny the remainder. An answering party may
not give lack of information or knowledge as a reason for failure to
admit or deny unless it states that it has made reasonable inquiry and
hat the information known or easily obtainable by it is insufficient
to enable it to admit or deny. A party who considers that a matter of
which an admission is requested presents a genuine issue for hearing
may not, on that ground alone, object to the request; it may, subject
to the provisions of §2003.0421 of the Texas Government Code, deny
the matter or set forth reasons why the party cannot admit or deny it.
(B) Any matter admitted under this section is conclu-
ively established as to the party making the admission unless the
ALJ on motion permits withdrawal or amendment of the admission.
Subject to the duty to supplement discovery under this section, the
ALJ may permit withdrawal or amendment of responses and deemed
admissions upon a showing of good cause for such withdrawal or
amendment or in the interest of justice, if the ALJ finds that the par-
ties relying upon the responses and deemed admissions would not
be unduly prejudiced and that the presentation of the merits of the
action will be subserved thereby. Any admission made by a party
under this section is for the purpose of the pending action only and
neither constitutes an admission by the party for any other purpose
nor may be used against the party in any other proceeding.
(e) Requests for issuance of subpoenas or commissions shall
be directed to the referring agency. Any such requests shall comply
with the APA and the applicable agency procedure, if any, regarding
issuance of subpoenas or commissions.
(f) Written interrogatories, requests for admission, requests
and motions for production, and requests for entry upon and
examination of real property shall initially be directed to the party
from which discovery is being sought. Copies of discovery requests
and answers to those requests shall not be filed with the Office unless
directed by the ALJ or when in support of a motion to compel, motion
for protective order, or motion to quash.
(g) The ALJ may establish deadlines as necessary for discov-
ery requests and responses. If the ALJ does not establish a deadline,
responses to discovery requests, except for notices of depositions,
shall be made within twenty days after receipt. Parties may extend
response deadlines in accordance with §155.39 of this title (relating
to Stipulations) or by motion submitted to the ALJ if the parties are
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unable to agree. If such motion is timely filed by a party, it may be
granted for good cause shown.
(h) A responding party is under a continuing duty to rea-
sonably supplement its discovery responses under the circumstances
specified in Rule 166b(6) of the Texas Rules of Civil Procedure.
(i) Objections to discovery requests shall be filed within ten
days after receipt.
(j) The objections shall be a separate pleading. The discovery
request to which an objection is being filed shall be stated and the
specific grounds for the objection shall be separately stated for each
question. If an objection pertains to only part of a question, that part
shall be clearly identified. All arguments upon which the objecting
party relies shall be presented in full in the objection.
(k) If an objection is founded upon a claim of privilege or
exemption under TRCP 166b(3), the ALJ may require the objecting
party to provide an index that lists, for each document claimed
privileged or exempt from discovery: the date and title of the
document; the preparer or custodian of the information; to whom
the document was sent and from whom it was received; and the
claimed privilege(s) or exemption(s). A full and complete explanation
of the claimed privilege or exemption shall be provided. The index
and explanations may be public documents if so determined by the
ALJ after review of the index and accompanying explanations. The
documents claimed to be privileged or exempted from discovery shall
be provided to the ALJin camera by the deadline established by the
ALJ.
(l) The party seeking discovery shall file a motion to compel
within ten days of receipt of the pertinent objection or alleged failure
to comply with discovery. Absence of a motion to compel filed by
the party seeking discovery will be construed as an indication that the
parties have resolved their discovery dispute. All motions to compel
shall include a certificate of conference:
(1) averring the parties conferred, negotiated in good faith,
and were unable to resolve the dispute prior to submitting the dispute
to the ALJ for resolution; or
(2) averring the movant has made reasonable, but unsuc-
cessful, attempts to contact opposing counsel and succinctly describ-
ing the attempts made.
(m) The ALJ may issue any order in the interest of justice
necessary to protect the person or party seeking relief from undue
burden, unnecessary expense, harassment or annoyance, or invasion
of personal, constitutional, or property rights. Any person or party
from whom discovery is sought may file a motion for a protective
order, specifying the grounds for the protective order. Motions
and responses may include affidavits, discovery pleadings, or other
pertinent documents. The ALJ’s authority as to such orders extends
to, but is not limited by, any of the following:
(1) ordering that requested discovery not be sought in
whole or in part, or that the extent or subject matter of discovery
be limited, or that it not be undertaken at the time or place specified;
(2) ordering that the discovery be undertaken only by such
method or upon such terms and conditions or at the time and place
directed by the ALJ; or
(3) ordering that for good cause shown, results of discov-
ery be sealed or otherwise adequately protected, that their distribution
be limited, or that their disclosure be restricted. Any order under this
paragraph shall be made in accordance with the APA, the referring
agency’s statute, and other applicable rule or law.
(n) An agreement affecting a deposition upon oral exami-
nation is enforceable if the agreement is recorded in the deposition
transcript. Unless the ALJ orders otherwise, the parties may, by writ-
ten agreement:
(1) provide that depositions be taken at any time or place,
upon any notice, and in any manner and when so taken may be used
like other depositions; and
(2) modify the procedures provided by these rules for
other methods of discovery.
§155.35. Certification of Questions to Referring Agency.
(a) Certified Questions In Cases Referred by the PUC. The
ALJ may certify to the PUC an issue that involves an ultimate
finding of compliance with or satisfaction of a statutory standard the
determination of which is committed to the discretion or judgment of
the commission by law.
(1) Issues Eligible for Certification. The following types
of issues are appropriate for certification:
(A) the commission’s interpretation of its rules and
applicable statutes;
(B) which rules or statutes are applicable to a proceed-
ing; and
(C) whether commission policy should be established
or clarified as to a substantive or procedural issue of significance to
the proceeding.
(2) Procedure for Certification. The ALJ shall submit the
certified issue to the Chief of the Office of Policy Development. The
secretary shall place the certified issue on the commission’s agenda
to be considered at the earliest time practicable that is not earlier
than twenty days after its submission. Parties may file briefs on the
certified issue within thirteen days of its submission. The ALJ may
abate the proceeding while a certified issue is pending.
(3) Commission Action. The commission shall issue
a written decision on the certified issue within thirty days of its
submission. A commission decision on a certified issue is not subject
to motion for rehearing.
(b) Certified Questions In Cases Referred by the TNRCC. On
a motion by a party served on the ALJ or on the ALJ’s own motion,
the ALJ may certify a question to the TNRCC at any time during a
proceeding.
(1) Issues Eligible for Certification. Issues regarding
commission policy, jurisdiction, or the imposition of any sanction
by the ALJ that would substantially impair a party’s ability to
present the case are appropriate for certification. Policy questions,
for certification purposes, include, but are not limited to:
(A) the commission’s interpretation of its rules and
applicable statutes;
(B) which rules or statutes are applicable to a proceed-
ing; and
(C) whether commission policy should be established
or clarified as to a substantive or procedural issue of significance to
the proceeding.
(2) Procedure for Certification. The certified question
shall be filed with the chief clerk. Within five days after the certified
question is filed, parties to the proceeding may file briefs or replies.
The chief clerk shall provide copies of the certified question and any
briefs or replies to the general counsel and commissioners.
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(A) Upon the request of the general counsel or one
or more commissioners to the general counsel, the certified question
will be scheduled for consideration during a commissioners’ meeting.
The chief clerk shall give the ALJ notice of the request. The ALJ
may, in his or her discretion, abate the hearing until the commission
answers the certified question, or continue with the hearing if the ALJ
determines that no party will be substantially harmed by proceeding
while awaiting a response.
(B) If no request to set the question for consideration
is received from the general counsel by the chief clerk within 15
days after filing, the commission’s decision is that it does not wish
to consider the question.
§155.37. Settlement Conferences.
(a) On party request or in the ALJ’s discretion, the ALJ may
order that a mediated settlement conference ("MSC") be held.
(1) Parties may object to the proposed ADR process
by written response in the same manner as to other motions,
(See, §155.29 of this title, (relating to Pleadings) specifically
subsection (d) of that section (relating to Responses to motions
generally). A party may also request review of the case by the
Office’s Alternative Dispute Resolution ("ADR") Coordinator or the
Coordinator’s designee (includingex parte consultation with each
party in confidence). The Coordinator or designee will make a written
recommendation to the ALJ, which shall also be served on all parties,
about whether the case is appropriate for ADR.
(2) If the request is granted and the parties do not request
that a non-SOAH ALJ be appointed as mediator, the ALJ will refer
the case to the Office’s ADR Coordinator.
(A) The Office, through the ADR Coordinator, will
assign a qualified ALJ to serve as mediator. If either party objects
promptly and with good cause to the mediator appointed, the Office
will appoint another qualified ALJ to serve as mediator.
(B) Parties may agree to retain and pay a private
mediator who is qualified according to Chapter 154 of the Texas
Civil Practices & Remedies Code to serve as mediator. The ALJ
may limit the length of time available to parties to pursue this option.
(i) The parties shall notify the ALJ, by written
motion, of their agreement to retain a private mediator. That notice
must include: the name, address, and telephone number of the
mediator selected, a statement that the parties have entered into an
agreement with the mediator as to the rate and method of his or her
compensation, and an affirmation that the mediator is qualified to
serve according to TEX. CIV. PRAC. & REM CODE, Chapter 154.
(ii) Upon notice from the parties that they have
agreed to retain a particular private mediator, the ALJ will enter an
order recessing the adjudicatory proceeding for an adequate time to
allow the mediation process.
(3) In TNRCC cases, when all the parties agree or the
ALJ finds that ADR would be appropriate pursuant to the interagency
contract between TNRCC and SOAH, the case will be sent to
TNRCC’s ADR Director for disposition in accordance with that
agency’s rules in 30 Texas Government Code, Chapter 40.
(4) All communications in the MSC are confidential and
may not be disclosed without the consent of all the parties to the
communication.
(5) Agreements reached by the parties will be put in
writing and signed by the parties before the end of the mediation.
These writings may be informal in nature.
(A) Partial agreements that may affect the disposition
of the contested case must be included in the record of the case.
(B) Parties may agree that the written agreements that
completely dispose of the case remain confidential and not become
a part of the contested case file if there is no requirement of law to
the contrary. If an agreement is reached, the parties must also agree
as to the disposition of the pending contested case.
(C) Whether a final written agreement reached through
an MSC to which a governmental entity is a signatory is subject
to required disclosure, is excepted from required disclosure, or is
confidential, shall be determined in accordance with applicable law.
(6) The mediator will not communicate with the ALJ in
the case except to report in writing whether the matter settled, or to
report other stipulations or matters that the parties agree be reported.
The mediator will not serve as ALJ in the case.
(7) A mediator has no authority to issue orders in a case
referred for mediation. Deadlines in the underlying case may be
extended only by order of the ALJ. An MSC is not intended to delay
the contested case process.
(b) Settlement discussions off the record are subject to the
provisions of TRCE 408.
(c) This section is not in derogation of the parties’ ability to
settle cases independently of the Office, or to discuss settlement in a
prehearing conference set by the ALJ under the authority of §155.33
of this title (relating to Orders).
§155.39. Stipulations.
(a) The parties may stipulate to any factual matters and,
subject to the ALJ’s approval, agree to any procedural matters.
(b) Any agreements as to procedural matters that would
modify a schedule or procedure previously ordered by the ALJ must
be stated in a written motion submitted promptly after the agreement
is reached.
(c) A stipulation may be filed in writing or entered on the
record at the hearing. The ALJ may require additional development
of stipulated matters.
§155.41. Procedure at Hearing.
(a) The ALJ shall exercise reasonable control over the
mode and order of presenting preliminary matters, pending motions,
opening statements, witness testimony and other evidence, oral or
written closing argument, and other processes in the hearing.
(b) Normally, the party with the burden of proof will present
evidence first. If the burden is not ascertainable after reference
to statute or consideration of referring agency policy adequately
documented in the record in accordance with §155.53 of this title
(relating to Consideration of Policy Not Incorporated in Referring
Agency’s Rules), the ALJ will place the burden of proof on a specific
party or parties, considering such factors as the status of the parties
(e.g., movant, applicant, appellant, respondent, protestant, intervener);
parties’ relative access to and control over information pertinent to
the merits of the case; and whether a party would be required to prove
a negative.
§155.43. Making a Record of Contested Case.
(a) A record of all contested case proceedings will be made.
At the ALJ’s discretion and order, the making of a record of a
prehearing conference may be waived, and the actions taken at the
conference may instead be reflected in a written order issued after
the conference. For any proceeding in a docket set to last no longer
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than one day, the Office is responsible for making a tape recording
of the hearing or prehearing conference.
(1) A referring agency that prefers to arrange for a
stenographic recording of all docketed proceedings on a regular basis
may do so by filing a statement of intent to do so. The statement shall
be filed with the Director of Docketing and the Director of the Central
Hearings Panel Division and shall remain in effect for all proceedings
conducted by the Office on behalf of the referring agency unless the
statement is revoked in writing. The referring agency shall make
arrangements for stenographic recording of all proceedings while the
statement is effective, unless the ALJ waives the requirement for a
prehearing conference or as provided in subsection (b) of this section.
(2) A referring agency that prefers to make arrangements
to videotape all docketed proceedings on a regular basis may file a
statement of intent to do so, as specified in subsection (a)(1) of this
section. If a docketed proceeding is set to last longer than a day,
a referring agency nevertheless is subject to subsection (b) of this
section.
(b) For any proceeding in a docket set to last longer than
one day, the referring agency shall arrange for a court reporter to be
present, unless the referring agency files notice by the time specified
under §155.29(c) of this title (relating to General requirements for
motions) for motions that it prefers another means of making the
official records and specifies the means desired. The court reporter
shall prepare a stenographic record of the proceeding but shall not
prepare a transcript unless a party or the ALJ so requests.
(c) The tape recording made by the Office under subsection
(a) of this section, the videotape made by the referring agency
under subsection (a) of this section if a statement is on file, or the
stenographic recording prepared under subsection (b) of this section
is the official record of the proceeding for purposes of all actions
within SOAH’s jurisdiction. The ALJ may order a different means
of making a record if circumstances so require and may designate
that record as the official record of the proceeding.
(d) Any party may use a means of making an unofficial record
of the proceeding that is in addition to the means specified in the rules
or by the ALJ.
(1) The party shall file and serve a notice of intent to use
an additional means at least two days before the proceeding.
(2) The party shall make all arrangements associated with
the additional means.
(3) The ALJ may order that the additional means not be
used or that it cease being used if it may cause or is causing disruption
to the proceeding.
(4) At the proceeding the ALJ may order that the addi-
tional means sought to be used shall be the method of preparing the
official record of the proceeding and dispense with any other means
required by this section, unless there is a timely objection at the be-
ginning of the proceeding.
(e) On the written request to the referring agency by a party
to a contested case or on request of the ALJ, a written transcript of
all or part of the proceedings shall be prepared by a court reporter
from the means used to make the official record of the proceeding. If
the proceeding has been taped or video recorded, the referring agency
shall inform the Office of the need to deliver the original recording
to a court reporter, selected by the referring agency, for preparation
of the transcript.
(1) The referring agency may pay the cost of the transcript
requested by any party or the ALJ, or it may assess the cost to one or
more parties in accordance with the referring agency’s statute, rules,
or policy. This section does not preclude the parties from agreeing
to share the costs associated with the preparations of a transcript.
(2) The original of any transcript prepared shall be filed
with the Office.
(3) When no party requests a transcript but the ALJ
requests a court reporter to prepare a transcript, the cost shall be
handled according to the interagency contract between the Office and
the referring agency. If no interagency contract provisions for court
reporting expense exist, the Office shall bear the cost of any transcript
requested by the ALJ unless the referring agency agrees to pay the
cost or assesses the cost as provided for in subsection (e)(1) of this
ection.
(4) Proposed written corrections of purported errors in a
transcript shall be filed with the Office and served on the parties
and the court reporter within a reasonable time after discovery of the
error. The ALJ may establish deadlines for the filing of proposed
corrections and responses. The transcript will be corrected only upon
order of the ALJ.
(5) A transcript prepared according to these procedures
becomes the official record of the proceedings for purposes of all
actions within SOAH’s jurisdiction.
(f) The ALJ shall maintain any exhibits admitted during the
proceeding and the official record of the proceeding, other than
a stenographic record. However, the ALJ may allow the court
reporter to retain the exhibits and the tape or video recording of the
proceeding, if applicable, while a transcript is being prepared. The
exhibits and transcript or recording will be sent to the referring agency
after issuance of the order or proposal for decisions and consideration
of any exceptions to the proposal for decision and replies. The ALJ
may retain the exhibits and transcript or recording to prepare for
presentation of the proposal for decision to the referring agency, if a
presentation is requested by the referring agency, or the Office may
eek temporary return of the exhibits and transcript or recording to
enable the ALJ to prepare for that presentation if the materials have
already been sent to the referring agency.
(g) The referring agency shall contract with and pay for
an interpreter for deaf or hearing impaired parties and subpoenaed
witnesses in accordance with §2001.055 of the APA and shall provide
reader services or other communication services for blind and sight
impaired parties and subpoenaed witnesses. Any party, including
the referring agency, who needs a certified language interpreter for
presentation of its case shall be responsible for arranging for the
interpreter to be present. The referring agency may pay the cost
of the certified language interpreter or may assess the cost on one
or more parties in accordance with the referring agency’s statute or
rules.
§155.45. Participation by Telephone.
(a) Upon timely motion containing the pertinent telephone
number(s), a party may request to appear by telephone or videocon-
ferencing or to present the testimony of a witness by such methods.
The party requesting to appear or present testimony by telephone or
videoconferencing has the burden to show that good cause exists for
the granting of the request. Unless all parties agree to the request,
the requesting party must demonstrate:
(1) how witnesses will be separated;
(2) how coaching of witnesses will be prevented;
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(3) why observing a witness’s demeanor is not essential
to the case; and,
(4) how the witness’s identity will be verified. If the
request is granted, a party may appear or a witness may testify by
telephone or videoconferencing if each participant in the hearing has
an opportunity to participate in and hear the proceeding.
(b) The ALJ may conduct a prehearing conference by tele-
phone or videoconferencing upon adequate notice to the parties, even
in the absence of party motion.
(c) All substantive and procedural rights apply to telephone
and videoconferencing prehearings and hearings, subject only to the
limitations of the physical arrangement.
(d) Documentary evidence to be offered at a telephone or
videoconferencing prehearing conference or hearing shall be served
on all parties and filed with the Office at least three days before the
prehearing or hearing unless the ALJ, by written order, amends the
filing deadline.
(e) For a telephone or videoconferencing hearing or prehear-
ing conference, the following may be considered a failure to appear
and grounds for default if the conditions exist for more than 10 min-
utes after the scheduled time for hearing or prehearing conference:
(1) failure to answer the telephone or videoconference
line;
(2) failure to free the line for the proceeding; or
(3) failure to be ready to proceed with the hearing or
prehearing conference as scheduled.
§155.47. Public Attendance and Comment at Hearing.
(a) Unless otherwise required by law, all proceedings before
the Office are open to the public.
(b) The ALJ retains the authority to remove persons whose
conduct impedes the orderly progress of the hearing, and to take
necessary steps to limit attendance due to any physical limitations of
the hearing facility.
(c) When required by statute (see, for example in Texas Alco-
holic Beverage Code, §5.435) members of the public shall be allowed
to make public comment addressing matters pertinent to the issues
in the case. Unless otherwise provided by law, public comment is
not part of the evidentiary record of the case unless sworn, subject to
cross-examination, offered by a party in accordance with the ALJ’s
orders, and received in accordance with the TRCE as made applica-
ble by the APA.
§155.51. Evidence.
(a) APA. Consistent with the APA, the rules of evidence as
applied in a non-jury civil case in district court govern contested case
hearings conducted by the Office, except that evidence inadmissible
under those rules may be admitted if it meets the standards set out in
APA §2001.081.
(b) Exclusion of witnesses. At the request of a party, or
on the ALJ’s own motion, the ALJ shall order witnesses excluded
from the hearing room so they cannot hear the testimony of other
witnesses, instructing them not to converse about the case with each
other or any person other than the attorneys in the proceeding, except
by permission of the judge, and not to read any report of, or comment
upon, the testimony in the case while under order of this subsection.
This does not authorize exclusion of a party who is a natural person
or the spouse of such natural person, or an officer or employee of
a party that is not a natural person designated as its representative
by the party, or a person whose presence is shown by a party to be
essential to the presentation of its case.
(c) Prefiled testimony. The ALJ may require that exhibits and
testimony of witnesses to be called at hearing be reduced to written
form, filed at the Office prior to hearing, and served on other parties,
if the hearing will be expedited and the interests of the parties will
not be substantially prejudiced.
(d) Exhibits.
(1) Exhibits offered into evidence may not be of such a
size or nature that they unduly encumber the records of the Office.
Physical evidence that is bulky, dangerous, perishable, or otherwise
not suitable for inclusion in agency records shall not be offered into
the record; instead, proponents shall make reasonable efforts to use
photographs, recordings, or other mechanical or electronic means to
substitute for physical evidence that would encumber the Office’s
records.
(2) Documents offered into evidence shall be legible, and
shall not exceed 8 1/2 inches by 11 inches unless good cause is
shown why they could not be reduced. Any document in excess of
50 pages shall be accompanied by a table of contents or index. Maps,
drawings, blueprints, and other documents not reasonably susceptible
to reduction shall be rolled or folded so as not to encumber the record.
The ALJ may exclude exhibits not conforming to this subsection.
(3) Each exhibit to be offered shall first be tendered for
numbering by the ALJ or court reporter. Copies of the original exhibit
shall be furnished by the party offering the exhibit to the presiding
ALJ and to each party present at the hearing, unless otherwise ordered
by the ALJ.
(4) An exhibit excluded from evidence will be considered
withdrawn by the offering party, and will be returned to the party,
unless the party makes an offer of proof in accordance with the TRCE.
§155.55. Failure to Attend Hearing and Default.
(a) If, after receiving notice of a hearing, a party fails to
appear in person or by representative on the day and time set for
hearing or fails to appear by telephone in accordance with this chapter,
the ALJ may proceed in that party’s absence and, as authorized by
applicable law, may enter a default judgment against the defaulting
party.
(b) For purposes of this section, entry of a default judgment
means the issuance of a proposal for decision or order, where provided
by law, against the defaulting party in which the factual allegations
against that party in the notice of hearing are deemed admitted as
true without the requirement of submitting additional proof.
(c) Any default judgment entered under this section shall
be issued only upon adequate proof that proper notice under TEX.
GOV’T CODE, Chapter 2001 and §155.27 of this title (relating to
Notice of Hearing) was provided to the defaulting party, and such
notice includes disclosure, in 10-point, bold-face type, of the fact
that upon failure of the party to appear at the hearing, the factual
allegations in the notice will be deemed admitted as true, and the
relief sought in the notice of hearing may be granted by default.
(d) This subsection applies to cases where service of the
notice of hearing on a defaulting party is shown only by proof that
the notice was sent to the party’s last known address as shown on the
referring agency’s records, with no showing of actual receipt by the
defaulting party or the defaulting party’s agent. Under that situation,
the default procedures described in subsection (c) of this section may
be used only when the following circumstances are shown to exist:
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(1) the referring agency’s statute or rules authorize service
of the notice of hearing by sending it to the party’s last known address
as shown by the referring agency’s records; and
(2) there is credible evidence that the notice of hearing
was sent by certified or registered mail, return receipt requested, to
the defaulting party’s last known address as shown on the referring
agency’s records.
(e) When motions for rehearing are permitted by applicable
law, such motions requesting the reopening of the record shall be filed
with the referring agency and not with the Office, unless otherwise
specifically provided by law.
(f) This section does not preclude the referring agency from
informally disposing of a case by default under the agency’s statute or
rules in the event the respondent fails to file a timely written response
or other responsive pleading required by the referring agency’s statute
or rules. A party may request entry of an ALJ order abating or
continuing the proceedings to pursue informal disposition at the
referring agency.
§155.57. Summary Disposition.
(a) In response to a party’s motion or after an ALJ notifies
the parties of an intent to dispose of a case by summary disposition
and allows time for responses, the ALJ may issue a proposal for de-
cision, or where authorized by law a final order, resolving a contested
case without evidentiary hearing if the pleadings, affidavits, materials
obtained by discovery, admissions, matters officially noticed, stipu-
lations, or evidence of record shows there is no genuine issue as to
any material fact and that the moving party is entitled to a decision
in its favor as a matter of law.
(b) A contested case referred to the Office, or a portion
of the case, is subject to dismissal from the Office’s docket or a
recommendation to the referring agency of dismissal for:
(1) lack of jurisdiction over the matter by the referring
agency;
(2) lack of statute, rule, or contract authorizing the Office
to conduct the proceeding;
(3) mootness of the case;
(4) failure of the moving party to prosecute the case in
accordance with requirement of statute, rule, or ALJ order;
(5) failure to state a claim for which relief can be granted;
or
(6) unnecessary duplication of proceedings.
(c) If a moving party withdraws its entire claim or parties
settle all matters in controversy, an ALJ may dismiss a matter from
the Office’s docket by order with or without prejudice. The ALJ may
order a withdrawn or settled matter severed before dismissal, if other
related matters in the docket remain in controversy.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716728
Phillip A. Holder
Deputy Chief Administrative Law Judge
State Office of Administrative Hearings
Effective date: January 2, 1998
Proposal publication date: October 17, 1997
For further information, please call: (512) 475–4993
♦ ♦ ♦
Part XV. Texas Health and Human Ser-
vices Commission
Chapter 355. Cost Determination Process
Section 1 of House Bill No. 2913 of the 75th Legislative ses-
sion amended §531.021 of the Government Code, designates
the Texas Health and Human Services Commission [HHSC] as
the agency responsible for administration of the Medicaid pro-
gram. On September 1, 1997, HHSC also became responsi-
ble for adopting reasonable rules and standards to govern the
setting of Medicaid rate, fees, and charges. Before this date,
these functions were performed by three agencies: the Texas
Department of Health [TDH], the Texas Department of Human
Services [TDHS], and the Texas Department of Mental Health
and Mental Retardation [TDMHMR].
Pending the adoption of rules by HHSC, sections of Title 25 of
the Texas Administrative Code that were originally promulgated
by TDMHMR be transferred to Chapter 355 of Title 1 of the
Texas Administrative Code. These transfers ensure initial com-
pliance with H.B. 2913, continuing reimbursement of Medicaid
providers, and protection of the health and welfare of Medicaid
recipients.
The last column of the table indicates those rules that have
relevance to matters other than Medicaid rate setting and
therefore should not be deleted from Title 25.
The rules remaining with TDMHMR that are rendered obsolete
will be revised or repealed as appropriate in the future in
accordance with 1 TAC §91.23(d). A schedule of the TDMHMR
rules transfer is published in this issue under the Tables and
Graphics Section. It lists rules that are transferred from Title 40
to Title 1 and those which, for the reason stated, should appear
in both titles. The rules transfer is effective September 1, 1997.
The Texas Register is administratively transferring or duplicating
the following rules listed in the conversion chart published in this
issue under the Tables and Graphics Section. The table lists
the old rule numbers and the new rule numbers that correspond
to them.)
(Figure 1 TAC Chapter 355)
TITLE 16. ECONOMIC REGULATION
Part III. Texas Alcoholic Beverage Com-
mission
Chapter 45. Marketing Practices
Subchapter D. Advertising and Promotion-All
Beverages
16 TAC §45.109
The Alcoholic Beverage Commission adopts repeals to §45.109,
governing restocking and rotation of alcoholic beverages. This
proposed action was originally published in the August 19, 1997,
edition of the Texas Register (22 TexReg 7976).
This rule is repealed to allow for the adoption of a new rule
45.109 governing the same subject matter.
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No comments were received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.20, is af-
fected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The Texas Alcoholic Beverage Commission adopts new
§45.109, with changes to the proposed text as published in
the August 19, 1997, issue of the Texas Register (22 TexReg
7976). The rule governs restocking and rotation of alcoholic
beverages and is adopted to replace the existing rule governing
the same subject.
Changes made to the text on adoption were as follows: In para-
graph (a)(2) the phrase "members of the manufacturing" was
deleted and the phrase "and those members of the manufactur-
ing tier authorized to sell to the retail tier for all beverages" was
added. In paragraph (b) the phrase "members of the wholesale
tier" was replaced with the phrase "licensees and permittees
subject to this rule"; the phrase "with the permission of the re-
tailer" was added; and the phrase "rearranging or resetting all or
part of a retailers shelves or displays is prohibited" was replaced
with the phrase "and reset or rearrange alcoholic beverages."
Paragraphs (c) and (d) were added to the adopted rule. Para-
graph (c), as originally published, was changed to paragraph (e)
and the phrase "members of the manufacturing and wholesale
tier" was changed to "licensees and permittees subject to this
rule."
This rule governs the ability of members of the upper tiers of
the alcoholic beverage industry to restock, rotate and rearrange
displays of product in retail outlets. Under the previous rule,
members of the wholesale tier and those members of the man-
ufacturing tier allowed to sell directly to retailers were allowed
to restock and rotate product, but not rearrange that product.
The majority of comments recommended that members of the
upper tiers be allowed to participate in rearrangements of alco-
holic beverage displays.
The commission agreed with this recommendation. The level
of service provided by rearranging stock, as compared with
resetting or rotating stock, does not, in the commission’s view,
create a threat to the independence of members of the retail
tier or, as a general matter, constitute an inducement as that
term is used in the Alcoholic Beverage Code.
Several members of the manufacturing tier recommended that
all manufacturers be allowed to participate in rearranging,
restocking or rotating alcoholic beverages. The commission
disagreed with this recommendation because this practice has
not been allowed in the past and this has not resulted in harm
to the interests of members of the alcoholic beverage industry.
Further, under the three-tier structure erected by the Alcoholic
Beverage Code, members of the manufacturing tier who are not
permitted to sell directly to retailers are required to conduct the
majority of their business through their authorized wholesaler
or distributors. The commission concluded that this statutory
principle should be honored in determining who should be
permitted to manipulate a retailer’s stock.
Anheuser-Busch, Miller Brewing, Harris County Beer Whole-
salers and the Wholesale Beer Distributors of Texas recom-
mended that members of the upper tiers should be allowed to
move a competitor’s product in retail displays, at least to the
extent that product encroached on the assigned space of the
moving distributor or manufacturer. The commission disagreed
with this recommendation. The prior rule allowed limited move-
ment of a competitor’s encroaching product. Experience with
that rule, together with discussions with industry members, in-
dicate that any rule crafted to allow movement of a competitor’s
product would suffer from differing interpretations throughout
the industry. The commission felt that such a rule would be un-
necessarily difficult to interpret and enforce. Further, disputes
between competitors about assigned display space does not im-
plicate the statutory provisions and principles the commission
is obligated to enforce. Thus, regulation in this area unneces-
sarily injects the commission into the normal operations of the
marketplace.
Paragraph (c) is adopted to allow members of the upper
tiers to participate, along with retailers, in the process of
organizing and constructing displays of alcoholic beverages.
These displays are frequently placed outside normal shelves
or refrigerated boxes. The considerations cited above in regard
to the provisions of paragraph (a) apply to the provisions of
paragraph (c) as well.
Paragraph (d) is a provision of the prior rule governing this topic
which the commission concluded should be continued without
change in the old rule. No comment was received on this
paragraph.
Anheuser-Busch, Miller Brewing, The Distilled Spirits Council
of the United States, the Wine Institute, Fiesta, Inc. and the
Wholesale Beer Distributors of Texas objected to paragraph (e)
as adopted. Each of these recommended that manufacturers
be allowed to provide schematics to retailers. Several felt that
the rule should be adopted as it appeared in paragraph (c) of
the commission’s originally published proposal. Others felt that
the adopted rule should replicate the provisions of repealed 16
TAC §45.109(j).
The commission disagreed with these recommendations for
several reasons. First, the provisions of repealed 16 TAC
§45.109(j) were unnecessarily complex, resulting in difficulty
of enforcement. Further, these provisions unnecessarily re-
stricted industry practice in this area and imposed unwarranted
restrictions on the relationship between manufacturers and their
agents in the wholesale tier.
Second, the three-tier structure imposed by the Alcoholic
Beverage Code mandates that retailers have the majority of
their interactions with members of the wholesale tier. Under the
rule as adopted, members of the manufacturing tier will be able
to use schematics to market their product. They must, however,
conduct that marketing through their representatives in the
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wholesale tier. Thus, the commission concluded that paragraph
(e) as adopted followed the principles implicit in the three-
tier system without unnecessarily or unreasonably harming the
economic interests of members of the manufacturing tier.
This new rule is adopted under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.20, is af-
fected by this rule.
§45.109. Restocking and Rotation of Alcoholic Beverages.
(a) General.
(1) This rule is enacted pursuant to §102.20 of the
Alcoholic Beverage Code.
(2) This rule applies to members of the wholesale tier
and those members of the manufacturing tier authorized to sell to
retailers for all beverages.
(b) Restocking. Licensees and permittees subject to this
rule may, at retail premises, with permission of the retailer, stock,
rotate, affix prices, and reset or rearrange alcoholic beverages they
sell, provided products of other industry members are not altered or
disturbed.
(c) Licensees and permittees subject to this rule may, at
retail premises, with permission of the retailer, organize and construct
displays of alcoholic beverages they sell, provided products of other
industry members are not altered or disturbed. Such displays must
be accessible to the consumer.
(d) The activities permitted by paragraphs (b) and (c) of
this rule may only be performed during the hours when the sale or
delivery of specific alcoholic beverages are legal and may also be
performed for malt beverages and wine from 5:00 a.m. to 12:00
noon on Sunday.
(e) Licensees and permittees subject to this rule may pro-
vide shelf plans or schematics to retailers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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16 TAC §45.110
The Texas Alcoholic Beverage Commission adopts repeals to
§45.110, governing practices that may result in exclusion of
alcoholic beverages from the marketplace. This proposed
action was originally published in the August 19, 1997, edition
of the Texas Register, (22 TexReg 7977).
This rule is repealed to allow for the adoption of a new rule
§45.110 governing the same subject mater. No comments were
received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.04, 102.07,
102.12, 108.04, 108.06, and 109.08, are affected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The Texas Alcoholic Beverage Commission adopts new
§45.110, with changes to the text as published in the August
19, 1997, edition of the Texas Register (22 TexReg 7977). The
rule governs inducements.
The changes to the text as published are as follows: The second
sentence of paragraph (c)(4) was added. The second sentence
of paragraph (c)(6) was added.
This rule is adopted to partially define the term "inducement" as
that term is used in §§102.04(a)(6), 102.07(a)(8), 102.12 and
108.06 of the Alcoholic Beverage Code.
Paragraph (c) reflects the commission’s conclusion that a prac-
tice or pattern of conduct that places a retailer’s independence
at risk constitutes an inducement. The three-tier system ex-
ists to maintain an economic and operational independence
between the respective tiers. Accordingly, this paragraph gives
examples of practices that tend to create an excessive depen-
dence of the retailer on the benefits or services given by mem-
bers of the upper tiers.
Paragraph (d) reflects the commission’s conclusion that no
single definition of inducement can conclusively address every
practice or pattern of conduct in the complex relationship
existing between the tiers of the alcoholic beverage industry.
Nevertheless, it is the commission’s ongoing obligation to
determine, frequently on a case-by-case basis, whether a
given practice constitutes an inducement. The commission
reasoned that some predictability would be imposed on this
determinative process by adoption of paragraph (d) which
imposes criteria by which assessments of inducements are
to be made. Accordingly, the decisions of those members of
the agency’s staff required to enforce the Alcoholic Beverage
Code and of those members of the alcoholic beverage industry,
required to comply with the Alcoholic Beverage Code would be
better informed.
The Texas Package Stores Association recommended amend-
ment to paragraph (c)(6) as originally published. The associa-
tion pointed out that members of the upper tiers routinely offer
sponsorship of events, advertising and otherwise participate in
the activities of retail trade associations.
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The association argued that this practice does not constitute an
inducement in as much as the benefits offered by members
of the upper tiers are offered to association members as
a class rather than as an attempt to establish an unlawful
control over the operations of a specific retailer. In support
of its argument, the association noted that such activities
are specifically sanctioned by §102.04(b)(7) of the Alcoholic
Beverage Code with regard to trade associations of retailers
holding mixed beverage permits. The commission agreed with
the argument and amended paragraph (c)(6) accordingly.
The Distilled Spirits Council of the United States, (DISCUS)
recommended that paragraph (c) not be adopted. This organ-
ization argued that the terms contained in paragraph (c) were
vague and uncertain. Adoption would, therefore, create confu-
sion as to the legality of a number of standard practices in the
industry. In the alternative, DISCUS suggested that the phrase
"notwithstanding any other provision of these rules" be replaced
with the phrase "except as otherwise provided in these rules."
The commission disagreed with this recommendation. The
adopted provisions of paragraph (c) are taken in large part
from the previous rule §45.110(b). Similarly, the provisions of
paragraph (d) were primarily taken from the federal rule found
at 27 CFR §6.153. Accordingly, the terms used in this rule
are of general familiarity within the alcoholic beverage industry.
Further, the commission concluded that certain interactions
between members of the upper ties and members of the retail
tier, which are normally innocuous and therefore permitted by
the commission’s rules, could, under certain circumstances,
constitute an inducement to a specific retailer. In sum, practices
that would not induce some retailers would induce others. The
commission concluded that the adopted rule should therefore
apply notwithstanding any other rule.
DISCUS further recommended that paragraph (c)(2) not be
adopted as that provision could be read to ban the commonly
accepted practice of selling alcoholic beverages in "co-packs."
The commission concluded that paragraph (c)(2) could not be
so construed because the sale of "co-packs" is specifically
authorized by §102.07(a)(5) of the Alcoholic Beverage Code.
The Texas Package Stores Association, DISCUS, the Licensed
Beverage Distributors, Anheuser-Busch, Miller Brewing, the
Harris County Beer Wholesalers, Fiesta, Kroger and the Whole-
sale Beer Distributors of Texas were opposed to paragraph
(c)(4) as published, each recommending that this rule be re-
laxed in some way. A number of proposals were offered in sub-
stitution for paragraph (c)(4). Some argued that members of
the upper tiers should be allowed to provide retailers with food,
beverages and entertainment with no specific limit set. Others
suggested that limits of $50, $100 or $250 be set. Some rec-
ommended that benefits provided be limited to food and bever-
ages while others argued that benefits provided under this rule
should be allowed to extend to entertainment activities gener-
ally. A number of commentors urged the commission to apply
any specific limits adopted to each individual recipient rather
than to each occasion.
The commission agreed that it is common practice in the
marketplace for buyers and sellers to meet and interact over
meals or at recreational events. The commission concluded
that, within reasonable limits, this practice was not calculated
to constitute an inducement.
The commission recognized the difficulty of setting specific
limitations on the practices governed by this rule that would be
reasonable throughout the state. Nevertheless, the commission
concluded that some specific limit was necessary because a
rule providing no limits would be subject to excess and abuse
and be unnecessarily difficult to enforce.
Accordingly, the commission resolved that members of the
upper tiers should be allowed to provide up to $300 of food,
beverages and entertainment to members of the retail tier.
The commission concluded that this limit should apply "per
occasion" rather than "per person." With a per capita measure
it would be possible for a supplier to provide each employee
of a retail license or permit holder with $300 worth of food,
beverages and entertainment. The commission deemed this
type of conduct to be excessive and calculated to overcome
the operational and financial independence of the retailer.
Anheuser-Busch, DISCUS, Miller Brewing and the Wholesale
Beer Distributors of Texas were opposed to the adoption of
paragraph (d). Each suggested that paragraph (d) suffered
from vagueness and uncertainty of application and interpreta-
tion. Accordingly, there would be confusion as to the legality of
specific trade practices. For the reasons cited above, particu-
larly those offered in response to DISCUS comments on para-
graph (c), the commission disagreed with these suggestions.
In the alternative, the Wholesale Beer Distributors of Texas
recommended that the provisions of paragraphs (c) and (d) be
combined into one paragraph and made mandatory in that any
member of the manufacturing or wholesale tier who required
a member of the retail tier to participate in the described
conduct would engage in an illegal inducement. Further, the
Wholesale Beer Distributors of Texas recommended adoption
of a rule providing that the furnishing of anything not specifically
authorized by the Alcoholic Beverage Code or rules of the
commission constituted an illegal inducement.
The commission disagreed with these recommendations. The
purpose of this rule as adopted is to provide examples and
guidelines to be used by agency staff and industry members in
determining whether a specific practice constitutes an induce-
ment. To characterize these provisions as requirements would
make administrative prosecutions of the rule unnecessarily dif-
ficult in that the provisions of this rule would become elements
of action rather than criteria by which to weigh evidence in a
contested case.
Further, the commission concluded that a rule mandating that
every trade practice not specifically authorized by statute or rule
was therefore unlawful is overly broad, not supported by the
Alcoholic Beverage Code and unnecessarily restrictive to the
alcoholic beverage industry.
This rule is adopted under the Alcoholic Beverage Code, §5.31
which provides the Texas Alcoholic Beverage Commission with
the authority to prescribe and publish rules necessary to carry
out the provisions of the Alcoholic Beverage Code. This rule is
further adopted under the authority of §108.04 of the Alcoholic
Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.04, 102.07,
102.12, 108.04, 108.06, 109.08, are affected by this rule.
§45.110. Inducements.
(a) General. This rule is enacted pursuant to §§102.04,
102.07, 102.12 and 108.06.
(b) This rule applies to members of the manufacturing and
wholesale tiers for all alcoholic beverages.
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(c) Inducements. Notwithstanding any other provision of
these rules, practices and patterns of conduct that place retailer
independence at risk constitute an illegal inducement as that term
is used in the Alcoholic Beverage Code. Examples of unlawful
inducements are:
(1) purchasing or renting shelf, floor or warehouse space
from or for a retailer;
(2) requiring a retailer to purchase one product in order
to be allowed to purchase another product at the same time;
(3) providing or purchasing, in whole or in part, any type
of advertising benefitting any specific retailer;
(4) furnishing entertainment or recreation to retailers or
their agents or employees. Members of the manufacturing and
wholesale tiers may provide food, beverages and entertainment to
members of the retail tier. Food and beverages provided must be
consumed in the presence of the manufacturing or wholesale tier
member. Food, beverages and entertainment provided may not cost
more than $300.00 per occasion;
(5) furnishing of service trailers with equipment to a
retailer; or
(6) furnishing transportation or other things of value to
organized groups of retailers. Members of the manufacturing and
distribution tiers may advertise in convention programs, sponsor
functions or meetings and otherwise participate in meetings and
conventions of trade associations of general membership.
(d) Criteria for determining retailer independence. The
following criteria shall be used as a guideline in determining whether
a practice or pattern of conduct places retailer independence at risk.
The following criteria are not exclusive, nor does a practice need to
meet all criteria in order to constitute an inducement.
(1) The practice restricts or hampers the free economic
choice of a retailer to decide which products to purchase or the
quantity in which to purchase them for sale to consumers.
(2) The retailer is obligated to participate in a program
offered by a member of the manufacturing or wholesale tier in order
to obtain that member’s product.
(3) The retailer has a continuing obligation to purchase or
otherwise promote the industry member’s product.
(4) The retailer has a commitment not to terminate its
relationship with a member of the manufacturing or wholesale tier
with respect to purchase of that member’s products.
(5) The practice involves a member of the manufacturing
or wholesale tier in the day-to-day operations of the retailer. For
example, the member controls the retailer’s decisions on which brand
of product to purchase, the pricing of products, or the manner in
which the products will be displayed on the retailer’s premises.
(6) The practice is discriminatory in that it is not offered
to all retailers in the local market on the same terms without business
reasons present to justify the difference in treatment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Subchapter E. Advertising and Promotion-Malt
Beverages
16 TAC §45.113
The Texas Alcoholic Beverage Commission adopts repeals to
§45.113, relaxing certain restrictions contained in the Alcoholic
Beverage Code. This proposed action was originally published
in the August 19, 1997, edition of the Texas Register (22 TexReg
7978).
This rule is repealed to allow for the adoption of a new rule
§45.113 governing the same subject matter.
No comments were received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§5.31 and §108.04 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §§102.14, 102.15,
108.05, and 108.06, are affected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The Texas Alcoholic Beverage Commission adopts new
§45.113, with changes to the text as published in the August
19, 1997, edition of the Texas Register (22 TexReg 7978).
This rule governs gifts, services and sales of certain items by
members of the manufacturing and distribution tiers of the beer
industry to retailers and consumers.
This rule is adopted to regulate, and place reasonable limits
on, goods and services that are furnished, given or sold by
members of the manufacturing and distribution tier to retailers
and consumers.
The Alcoholic Beverage Code mandates that members of the
manufacturing and distribution tiers may not provide goods and
services to members of the retail tier to such a degree and such
a way as to establish an unreasonable degree of economic
or administrative control over retail businesses. Practices
that tend to establish such control are termed inducements in
the Alcoholic Beverage Code and serve to undermine retailer
independence and unfairly exclude competing products from
the market. In each area governed by this rule, it is the
intention of the commission to allow normal and innocuous
22 TexReg 12752 December 26, 1997 Texas Register
business practices and to forbid those practices that tend to
allow excessive control of retail operations by members of the
upper tiers.
The commission concluded that this regulation should apply
to beer rather than all malt beverages. Because of definitions
contained in §1.04(5), (12) and (15) of the Alcoholic Beverage
Code, all malt beverages containing more than four percent
alcohol by weight are considered to be liquor. Thus, this
category of malt beverages in more appropriately regulated
by 16 TAC §45.117, governing manufacturers and distributors
of liquor. Section 45.113(b) was amended from the originally
published version to reflect this distinction.
The Alcoholic Beverage Code erects a three-tier system for
the manufacture, distribution and sale of alcoholic beverages.
A consequence of this system is that members of the retail
tier should, in the majority of situations, conduct business with
members of the distribution tier. Goods and services originating
in the manufacturing tier should, consistent with three-tier
principles, be channeled through members of the distribution
tier. A noted exception to this system is those members of the
manufacturing tier who, because of statutory provisions, may
sell their product directly to retailers. Paragraphs (b)(3), (c) and
(d)(1) were amended to reflect this approach.
Paragraph (c) is adopted to define and place limits on items
which may be given to retailers and consumers. A limit was
placed on the value of novelty items to insure that items of
significant value were not given to members of the retail tier.
Were this allowed to happen, members of the upper tiers
could use the provision of such items to gain administrative or
economic control of specific retailers.
Paragraph (c) further regulates the ability of members of the
manufacturing tier to provide alcoholic beverages to consumers
through product tests and promotional events. The commission
concluded that all agents of manufacturers and distributors
participating in promotions on retail premises are engaging in
activities regulated by Chapter 73 of the Alcoholic Beverage
Code. Accordingly, the phrase "purchasers" as contained in the
originally published version of paragraph (b)(3) was changed to
the phrase "all members of the manufacturing and distribution
tier participating in promotions authorized by this paragraph."
Several commentors objected to the requirement that partici-
pants in bar spending promotions hold an agent’s beer license.
For the reasons stated above, the commission disagreed with
this objection. The Wholesale Beer Distributors of Texas sug-
gested that paragraph (b) be amended to exclude "bar supplies"
from the definition of novelty items. The commission disagreed
with this suggestion because of the conclusion that the restric-
tions contained in paragraph (b)(2) are sufficient to insure the
economic independence of retailers. Further, the term "bar sup-
plies" is unduly restrictive on the activities of industry members.
A number of items, qualifying as bar supplies, can be provided
by members of the upper tiers to retailers without threatening
retailer independence, offering an inducement, or resulting in
unfair product exclusion from the marketplace. Accordingly, the
commission concluded that "novelty items," as defined, could
also have utilitarian functions.
Paragraph (c) is adopted to regulate the sale of promotional
items to retailers. As originally proposed, this provision would
allow members of the upper tiers to sell equipment to retailers.
One commentor pointed out that this rule would allow suppliers
to underwrite most aspects of a retailers’ operations. This would
allow manufacturers and distributors to exercise an unreason-
able amount of economic control over retail operations. To ad-
dress this concern, paragraph (c) replaced the term "equipment"
with the term "promotional items" and added the definition con-
tained in paragraph (c)(1). The commission concluded that the
definition operates as a limit on the types of items that can be
sold under this rule, thus restricting the ability of manufacturers
and distributors to assume excessive economic influence with
retailers.
As originally proposed, paragraph (c)(3) would allow items to
be sold at the cost to the alcoholic beverage manufacturer or
distributor. One commentor noted that this would allow industry
members to sell items below market cost to retailers. Thus, the
cost of an item to the retailer would be a function of which
industry members sold it rather than the value of the item
itself. The commission agreed that this practice would result in
unfair competition between industry members and an economic
dependence by retailers on specific suppliers. The commission
amended paragraph (c)(3) to address this concern.
Paragraph (d) addresses the types of signs which may be
furnished by members of the upper tiers to retailers. The
commission concluded that, in the normal course of events,
supplying signs to retailers did not constitute a means to induce,
as that term is used in the Alcoholic Beverage Code, or create
an excessive economic dependence by retailers on suppliers
of beer. Accordingly, the provisions of this rule apply few
restrictions on the ability of suppliers to furnish signs to retailers.
Paragraph (d)(1) was amended to add the word "interior." This
revision was in response to a comment noting that the rule
was intended to address interior, rather than exterior, signs. As
originally proposed, paragraph (d)(2) defined a sign as a thing
with "no utilitarian purpose other than advertisement." Several
commentors pointed out that signs frequently serve as clocks,
mirrors and lights. Paragraph (d)(2) was amended to reflect the
commission’s agreement with this comment.
Paragraph (d)(3) was amended in response to a recommen-
dation by the Wholesale Beer Distributors of Texas. That or-
ganization pointed out that the terms of paragraph (d)(3) as
proposed would ban the practice of supplying price cards for
retailers since such cards benefit specific retailers rather than
retailers as a class. The provision of price cards to retailers has
historically been allowed by the commission.
Several noted that the sign rule should not be construed to
allow members of the upper tiers to engage in decorating or
remodeling retail premises. This practice would constitute an
inducement. The commission agreed with this comment and
added paragraph (d)(4) to address the situation.
Paragraph (e) addresses the level of service the commission
concluded could be provided to retailers by members of the
upper tiers without constituting an inducement. Paragraph
(e)(2), as originally proposed, was deleted from the rule as
adopted. The commission agreed with several who noted that
this provision was more logically placed in 16 TAC §45.109.
Paragraph (e)(3) was adopted in response to a suggestion by
the Wholesale Beer Distributors of Texas. Furnishing retailers
with certain components of beer dispensing equipment is a
necessary adjunct to cleaning that equipment. Further, this
practice has historically been allowed by the commission and
has not, as a general rule, resulted in control of retail operations
by distributors and manufacturers.
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Paragraph (f) allows members of the manufacturing and distri-
bution tiers to make gifts to unlicensed charitable organizations.
This rule is adopted to allow industry members to participate in
charitable activities without using that participation to unfairly
exclude competing products from the market.
This rule is adopted under the authority of the Alcoholic
Beverage Code, §5.31 and §108.04 which provides the Texas
Alcoholic Beverage Commission with the authority to prescribe
and publish rules necessary to carry out the provisions of the
Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.14, 102.15,
108.05, 108.06, are affected by this rule.
§45.113. Gifts, Services and Sales.
(a) General.
(1) This rule is promulgated pursuant to §108.04 of the
Alcoholic Beverage Code to relax certain restrictions and prohibitions
set forth in §§102.14, 102.15 and 108.06 of the code.
(2) This rule applies to buyers, sellers and consumers of
beer.
(b) Gifts to Retailers and Consumers. Manufacturers and
distributors may furnish novelty items to retailers and consumers,
and beer to consumers.
(1) Novelty items are things designed to advertise or
promote a specific product or brand. Such items may have a utilitarian
function in addition to product promotion.
(2) Such items may not exceed a value of $1.00 per unit
wholesale cost.
(3) Beer may be purchased for consumers provided that
such beverages are consumed at retail licensed premises in the
presence of the purchaser. Such purchases shall not be excessive,
prearranged or preannounced. All members of the manufacturing
and distribution tier participating in promotions authorized by this
paragraph must hold an agent’s beer license.
(4) The administrator may grant specific approval for sam-
pling tests designed to determine consumer taste preferences. The ad-
ministrator may impose such conditions as he/she deems necessary.
(5) Manufacturers and distributors may, as a social
courtesy, give beer and other things of value to unlicensed persons
who are not employed or affiliated with the holder of a retail license
or permit.
(c) Promotional items sold to retailers. Distributors and
members of the manufacturing tier authorized to sell to retailers may
sell promotional items to retailers.
(1) Promotional items are things designed to promote a
specific product or brand and are further designed for use by the
consumer, either on or off the retailer’s premises.
(2) Promotional items sold must bear a manufacturer’s
logo, brand or product name.
(3) Promotional items may not be sold for less than the
item manufacturer’s regularly published wholesale price. Payment
must be in cash, paid on or before delivery.
(d) Signs provided to retailers.
(1) Distributors and members of the manufacturing tier
authorized to sell to retailers may furnish, give or sell interior signs
to retailers.
(2) A sign is a thing whose primary purpose is the
advertisement of a brand or product or the price thereof.
(3) A sign furnished by a distributor or authorized mem-
ber of the manufacturing tier may not bear the name, logo or trade-
mark of a specific retailer.
(4) No manufacturer or distributor may paint, improve or
remodel a retailer’s buildings or parts of buildings, inside or out, or
finance any improvements thereto.
(e) Services provided to retailers. Distributors and members
of the manufacturing tier may:
(1) service and repair promotional items and signs
furnished or sold under the provisions of this rule;
(2) furnish meeting rooms to retailers on the manufac-
turer’s or distributor’s licensed premises. In no event shall anything
be furnished to retailers except samples of the manufacturer’s or dis-
tributor’s product or food provided as a courtesy in accompaniment
to such samples; and
(3) furnish and install shanks, washers, hose and hose
connections, tap rods, tap markers, coil cleaning service necessary
for the proper delivery and dispensing of draft malt beverages.
(f) Gifts to unlicensed organizations. Manufacturers and
distributors may donate money, beer or other things of value to
unlicensed civic, religious or charitable organizations.
(1) Beer may only be given for consumption in a wet
area.
(2) Advertising of events sponsored by organizations
receiving donations shall include promotion of the organization
sponsor or cause in a manner at least equal to or greater than the
advertising of the industry donor.
(3) Distributors and manufacturers authorized to sell to
retailers may furnish draft beer dispensing equipment for use at
temporary events, provided that such equipment may not be given
in exchange for an exclusive sales privilege.
(4) Manufacturers, distributors and their employees and
agents may not serve or dispense malt beverages at temporary events.
(5) "Unlicensed" means not having a permit or license
authorizing the sale or service of alcoholic beverages.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter F. Advertising and Promotion-Liquor
(Distilled Spirits and Wine)
16 TAC §45.117
22 TexReg 12754 December 26, 1997 Texas Register
The Texas Alcoholic Beverage Commission adopts repeals
to §45.117, governing prizes, premiums and gifts offered
to consumers by members of the distilled spirits and wine
industries. This proposed action was originally published in the
August 19, 1997, edition of the Texas Register (22 TexReg
7979).
This rule is repealed to allow for the adoption of a new rule
§45.117 governing the same subject matter.
No comments were received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§§5.31 and 102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The Texas Alcoholic Beverage Commission adopts new
§45.117, with changes to the text as published in the August
19, 1997, edition of the Texas Register (22 TexReg 7979). This
rule governs gifts, services and advertising specialties provided
by members of the liquor industry to retailers and consumers.
This rule is adopted to replace prior rules 16 TAC §§45.117,
45.118 and 45.119.
The Alcoholic Beverage Code mandates a three-tier system for
the manufacture, distribution and sale of alcoholic beverages. A
primary tenet of this system is the statutory command that mem-
bers of each tier be allowed to operate without unreasonable
financial or administrative control by members of other tiers.
Thus, members of the manufacturing and wholesale tiers may
not provide goods and services to members of the retail tiers
in such a way as to create an unreasonable dependence by
the retailer on suppliers. Such practices are referred to as in-
ducements within the Alcoholic Beverage Code and serve to
undermine retailer independence and unfairly exclude compet-
ing products from the market. It is the purpose of this rule to
ban such practices while allowing fair and reasonable means of
product promotion. This rule is further adopted to parallel the
provisions of 16 TAC §45.113 to the extent allowed by statute.
The commission concluded that such parallel construction pro-
moted ease of understanding and consistence of interpretation
and application for rules applicable to the beer and liquor in-
dustries. Section 45.117(a)(2) was amended to omit the word
"wine." Wine is included in the definition of liquor contained in
§1.04(5) of the Alcoholic Beverage Code and is unnecessary in
this rule.
Paragraph (b) governs gifts by members of the upper tiers to
consumers. Such gifts are allowed, under certain conditions, by
§102.07(d) of the Alcoholic Beverage Code. One member of the
industry suggested that restrictions on the value of items given,
as contained in paragraph (b)(2), be removed. The commission
disagreed with this suggestion. Product promotions through
consumer gifts are calculated to encourage consumption of
that product. While this is a normal commercial activity,
unlimited promotional offers encourage excessive consumption
and, therefore, public intemperance. Further, such promotions
tend to unfairly exclude competing products from the market
insofar as the value of items given, in an unregulated market,
is a function of the size of the providing industry member. The
commission concluded that limiting the value of such novelty
items established a reasonable balance between the need of
industry members to promote their product and the necessity
to avoid the evils described above.
The Distilled Spirits Council of the United States (DISCUS)
further recommended that paragraph (b)(2) be amended to
specify that its terms do not apply to items given through
sweepstakes promotions. The commission disagreed with this
suggestion. Sweepstakes promotions are specifically governed
by §102.07(e) of the Alcoholic Beverage Code and 16 TAC
§45.106. Thus, reference to such promotions in this rule is
superfluous.
The provisions of paragraph (b)(3) are adopted to allow industry
members to promote their product by purchasing liquor for
consumers. If unregulated, such promotions can be used to
directly and beneficially affect the profits of specific retailers.
Such practice would constitute an inducement and undermine
retailer independence. Further, unregulated conduct in this area
would serve to promote public intemperance by allowing the
provision of free liquor to large crowds of consumers. The
commission concluded that these effects could be avoided
by mandating that such promotions may not be excessive,
prearranged ro preannounced. The commission reasoned that
these restrictions would serve to keep the affected promotions
relatively small in scope.
DISCUS recommended that paragraph (b)(3) be amended to
forbid only prearrangement or preannouncement of promotional
events to consumers by members of the manufacturing and
wholesale tiers. The commission disagreed with this sugges-
tion. Such a rule would allow suppliers and retailers to coop-
erate so as to maximize the financial benefit of the promotion
to the retailer and the number of consumers given free liquor.
These are the results to be avoided by the rule.
The commission further concluded that all agents of manufac-
turers and wholesalers participating in such promotions are en-
gaging in conduct regulated by Chapters 35 and 36 of the Alco-
holic Beverage Code. Accordingly, the phrase "purchasers", as
originally published in paragraph (b)(3), was replaced with the
last sentence of paragraph (b)(3) as adopted.
Paragraph (b)(4) was added to allow industry members to
make social, nonprofessional gifts without violating the Alcoholic
Beverage Code or the rules of the commission.
Paragraph (c) allows industry members to give promotional
items to retailers as allowed by §102.07(b) of the Alcoholic
Beverage Code. DISCUS recommended that the limit on the
value of these items be raised from $78, as contained in
the past rule, to $300. The commission agreed with this
recommendation except that $87 was the maximum amount
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allowable according to the statutory commands contained in
§102.07(b) of the Alcoholic Beverage Code.
Paragraph (d) is adopted because of the commissions’ conclu-
sion that the practices allowed by this provision would be suffi-
ciently limited so as to not constitute inducements to retailers.
Paragraph (f) allows industry members to participate in charita-
ble and civic activities. The limitations contained in paragraph
(f)(2) are adopted to insure that members of the upper tiers do
not use such participation to provide an unreasonable benefit
to specific retailers.
This new rule is adopted pursuant to the authority of the
Alcoholic Beverage Code, §5.31 and §102.07 which provides
the Texas Alcoholic Beverage Commission with the authority
to prescribe and publish rules necessary to carry out the
provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
§45.117. Gifts and Advertising Specialties.
(a) General.
(1) This rule is enacted pursuant to §§102.07(b),
102.07(d) and 109.58 of the Alcoholic Beverage Code.
(2) This rule applies to buyers, sellers and consumers of
liquor.
(b) Gifts to consumers. Manufacturers and wholesalers may
furnish gifts to consumers.
(1) The gifts shall be offered consistently with the
restrictions contained in §102.07(d) of the Alcoholic Beverage Code.
(2) The items given may be novelty items of limited
value. Such items shall be designed to promote a specific product
or brand and may have a utilitarian function in addition to product
promotion.
(3) Liquor may be purchased for consumers provided
that such beverages are consumed on retail licensed premises in the
presence of the purchaser. Such purchases shall not be excessive,
prearranged or preannounced. All members of the manufacturing
and wholesaler tiers participating in promotions authorized by this
paragraph must hold an agent’s permit or manufacturer’s agent’s
permit.
(4) Manufacturers and wholesalers may, as a social
courtesy, provide liquor or other things of value to unlicensed persons
who are not employed or affiliated with the holder of a retail license
or permit.
(c) Gifts to Retailers. Manufacturers and wholesalers may
furnish advertising specialities to retailers.
(1) Advertising specialities are things designed to
advertise or promote a specific product or brand. Such items may
have a utilitarian function in addition to product promotion.
(2) The total cost of all advertising specialties furnished
to a retailer shall not exceed $87 per brand per calendar year. Dollar
limitations may not be pooled to provide a retailer with advertising
specialties in excess of the maximum permitted under this subsection.
(d) Service provided to retailer. Manufacturers and whole-
salers may service and repair items furnished to retailers under the
provisions of this rule.
(e) Gifts to Unlicensed Organizations. Manufacturers and
wholesalers may donate money, liquor or other things of value to
unlicensed civic, religious, or charitable organizations.
(1) Liquor may only be given for consumption in wet
areas.
(2) Advertising of events sponsored by organizations
receiving donations shall include promotion of the organization
sponsor or cause in a manner at least equal to or greater than the
advertising of the industry donor.
(3) "Unlicensed" means not having a permit or license
authorizing the sale or service of alcoholic beverages.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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16 TAC §45.118
The Texas Alcoholic Beverage Commission adopts repeals to
§45.118, governing advertising specialties furnished to retailers
by members of the distilled spirits and wine industries. This
proposed action was originally published in the August 19, 1997
edition of the Texas Register (22 TexReg 7980). This rule
is repealed to allow for the adoption of a new rule §45.117
governing the same subject matter.
No comments were received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§§5.31 and 102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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16 TAC §45.119
The Texas Alcoholic Beverage Commission adopts repeals to
§45.119, governing relaxation of certain restrictions contained
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in the Alcoholic Beverage Code. This proposed action was
originally published in the August 19, 1997, edition of the Texas
Register (22 TexReg 7981). This rule is repealed to allow for
the adoption of a new rule §45.117 governing the same subject
matter.
No comments were received about this proposed action.
This repeal is adopted under the Alcoholic Beverage Code,
§5.31 and §102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Part IV. Texas Department of Licensing
and Regulation
Chapter 75. Air Conditioning and Refrigeration
Contractor License Law
16 TAC §§75.10, 75.20, 75.21, 75.22, 75.24, 75.70, 75.80,
75.90
The Texas Department of Licensing and Regulation adopts
amendments to §§75.10, 75.20, 75.21, 75.22, 75.24, 75.70,
75.80 and 75.90, and new §75.26, concerning licensing for
air conditioning and refrigeration contractors. Sections 75.22,
75.24, 75.26, 75.70, and 75.80 are adopted with changes to the
proposed text as published in the October 24, 1997, issue of
the Texas Register (22 TexReg 10489). Sections 75.10, 75.20,
75.21, and 75.90 are adopted without changes and will not be
republished.
The changes in §75.10 add a definition of "Biomedical Reme-
diation" as it pertains to duct cleaning, and defines "Employer"
as it pertains to new requirements in the Act. The change in
§75.20 deletes the quarterly time designation of exams. The
changes in §75.21 increase the time period for rescheduling
notices, add sections which limit a candidate’s eligibility for tak-
ing an examination to every 60 days and disallows the retaking
of examinations for endorsements and classes while currently
licensed or eligible for licensing for that endorsement or class.
One change in §75.22 clarifies the license and endorsement
required to advertise and bid for and work requiring a license
under the Act; this is adopted as published. The other change
in §75.22 and the change in §75.24 would have changed the pe-
riod of time for which a license is issued from three years to one
year. The Department received comments from the Texas Air
Conditioning Contractors Association and 155 contractors who
objected to changing the license period, on grounds that this
change would cause confusion and make it more difficult to co-
ordinate renewal of insurance coverage with license renewals.
The Department had received a recommendation from the Air
Conditioning and Refrigeration Contractors Advisory Board in
favor of this change, but the preponderance of public comment
against the change has convinced the Department to retain the
three year license period.
The addition of §75.26 establishes rules outlining procedures
and requirements concerning the sale of refrigerants and
equipment containing refrigerants as well as the issuance of
Certificates of Registration as required by amendments to
the Act passed by the 75th Legislature. The Department
received comments from the Texas Air Conditioning Contractors
Association and 152 contractors in favor of a Certificate of
Registration that would expire in three years and would not
be transferable when a holder of a Certificate of Registration
moved from one employer to another. However, the Department
received comments from the Texas Apartment Association and
the Building Owners and Managers Association in favor of
a Certificate of Registration without an expiration period and
transferability when the Certificate holder changed employers.
The Senator and Representative who sponsored the bill that
established the Certificate of Registration amendment have
stated that this was their intent also. The Department has
decided to change the proposed rule to eliminate an expiration
date and to allow the Certificate of Registration to be valid when
changing from one employer to another if the new employment
qualifies under the same exempt section of the Act.
The change in §75.70 clarifies how a general contractor who
wishes to advertise air conditioning installation as part of ser-
vices offered must comply with the Act if the general contractor
does not employ a licensed air conditioning and refrigeration
contractor in his business. The Department received a com-
ment from one contractor who pointed out that use of the word
"only" in this section would severely limit enforcement of the
provision, and the Department is deleting the word from the
amended section.
One change in §75.80 would have decreased licensing fees
from $125 to $50 if the license period were to change from
three years to one year. Since the Department is withdrawing
the proposed change in licensing period, the fee change is also
withdrawn. The other change in §75.80 adds a fee to issue a
Certificate of Registration as required by amendments to the
Act.
The change in §75.90 conforms the rule to the statute and rules
for the Texas Commission of Licensing and Regulation.
Justification: §75.10. Duct cleaning companies should be
informed what type of work they can advertise for and perform
without a license. The relationship of the employer of persons
who claim exemption from licensing as maintenance employees
should be defined in order to simplify procedures for issuance
of Certificates of Registration.
Justification: §75.20. The statute now requires monthly instead
of quarterly exams.
Justification: §75.21(e). This clarifies the language.
Justification: §75.21(d). A ten day period to reschedule before
the examination will allow the Department sufficient time to
handle reschedule requests for monthly exams.
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Justification: §75.21(k). Eligibility for taking examinations
is limited to every 60 days due to the monthly examination
requirement set forth in amendments to the Act. A sixty day
period will allow the Department sufficient turnaround time with
respect to examination grades and notification.
Justification: §75.21(l). Disallowing retaking of examinations by
those already licensed or eligible for licensing is to protect the
database of examination questions.
Justification: §75.22. Contractors and others should know what
they may bid and advertise to do.
Justification: §75.26. Suppliers, businesses, and other inter-
ested persons will know how to comply with the new require-
ments regarding the purchase of refrigerant products.
Justification: §75.70. Clarifies advertising rules for general con-
tractors and licensed air conditioning and refrigeration contrac-
tors.
Justification: §75.80(f). The fee for registering exemption will
allow the Department to generate revenue to cover the cost of
issuing the Certificates of Registration.
Justification: §75.90. The rule conforms to Article 9100 and 16
Texas Administrative Code, Chapter 60.
The amendments will function by increasing program integrity.
The amendments and new rule are adopted under Texas Re-
vised Civil Statutes Annotated, article 8861 (Vernon 1997),
which provides the Texas Department of Licensing and Reg-
ulation the authority to promulgate and enforce a code of rules
and take action necessary to assure compliance with the intent
and purpose of the Act.
The Articles affected by the amendments and new rule are
Texas Revised Civil Statutes Annotated article 8861 (Vernon




(b) It is unlawful to advertise, bid for jobs, or otherwise
imply that a person, partnership, firm, or corporation will perform
air conditioning and refrigeration contracting unless licensed with
the class and endorsement appropriate for the work, or using a
license number that is not assigned to that person, partnership, firm
or corporation.
(c) Each Class A and Class B air conditioning and refrig-





(b) The signed renewal application must include any changes
of addresses or business affiliation. It must be accompanied by the
renewal fee, any applicable late fee, and evidence of the insurance
requirement if current insurance will expire in less than 30 days after
renewal. The renewal application and fee should be received by the
department at least 30 days before the expiration date so that the
renewal can be processed and returned to the license holder before
expiration. Each license shall be renewed for a three year period.
(c) (No change.)
§75.26. Licensing Requirements-Certificates of Registration.
(a) Persons exempt under Article 8861, §6(a)(2) and §6(a)(4)
who will purchase refrigerants and equipment containing refrigerants
shall provide the Department a completed application form requesting
a Certificate of Registration. The application shall list the name,
address, phone number, federal certification number, social security
number, and employer of the exempt person. The Certificate of
Registration fee shall accompany the application.
(b) Persons who purchase refrigerants or equipment contain-
ing refrigerants shall, at the time of purchasing such items, provide
a picture identification along with the Certificate of Registration.
(c) A Certificate of Registration shall be invalid if the exempt
person ceases to be employed as defined under §6(a)(2) or §6(a)(4) of
the Act. However, the Certificate of Registration remains valid if the
exempt person changes employers but continues to perform work that
is exempt under the same section of the Act. Changes in employer
and leaving or re-entering the exempt work category must be reported
to the Department within 30 days of the change.
(d) A Certificate of Registration does not replace any other
requirement for purchasing refrigerant products under the Federal
Clean Air Act amendments of 1990 and federal administrative rules
adopted under that section.
(e) A flammable refrigerant or refrigerant substitute that
contains a liquid petroleum-based product that has been approved
by the Environmental Protection Agency, may be sold and used in
accordance with rules issued by the Environmental Protection Agency.
§75.70. Responsibilities of the Licensee.
(a)-(q) (No change.)
(r) Unlicensed persons who operate as general contractors
and subcontract work requiring a license under the Act may not bid
or contract for a job that consists of work requiring a license under the
Act unless the person or company has a bona fide employee whose
license is assigned to the company. If a general contractor advertises
that air conditioning, heating, or commercial refrigeration work is
available as part of a job, the ad must state that air conditioning work
will be performed by a licensed contractor.
§75.80. Fees.
(a) (No change.)
(b) License Fees. License fees are:
(1) class A or B license for three years $125;
(2) class A or B renewal every three years $125;
(3) late renewal fee $50.
(c)-(e) (No change.)
(f) Certificate of Registration fee $25.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Part VI. Texas Motor Vehicle Commission
Chapter 111. General Distinguishing Numbers
16 TAC §§111.4, 111.8, 111.9, 111.11
The Texas Motor Vehicle Board of the Texas Department
of Transportation adopts amendments to §111.4, concerning
House Trailer, Travel Trailer, Towable Recreational Vehicle;
§111.8, concerning Temporary Cardboard Tags; §111.9, con-
cerning Metal Dealer License Plates and Temporary Cardboard
Tags; and §111.11, concerning Sanctions. Sections 111.8 and
111.9 were adopted with changes to the proposed text as pub-
lished in the September 5, 1997 issue of the Texas Register
(22TexReg 8827). The amendments to §111.4 and §111.11
were adopted without changes and will not be republished.
The amendment to §111.4 expands the definition of house
trailer to include the new statutory definition of "towable recre-
ational vehicle" and eliminate obsolete language regarding mea-
surements.
The amendments to §111.8 and §111.9, creating a new sup-
plemental buyer’s tag, were adopted to implement the statutory
changes in the Texas Transportation Code by the 75th Legis-
lature, 1997. These amendments create a new supplemental
motor vehicle buyer’s temporary license tag. The supplemental
tag was designed and existing temporary tags redesigned for
uniformity, making the expiration date of the tag the predomi-
nant feature. This will allow law enforcement to more readily
determine validity of the tag. The Board agreed to a voluntary
compliance date of January 1, 1998, with compliance manda-
tory on April 1, 1998. The Board agreed with the comments re-
ceived on the proposed design of the temporary tags, therefore,
§111.8 is adopted with changes to the design as shown in Ap-
pendices B-1 through B-4 and C-1 through C-2. The Board also
approved new §111.8(c) authorizing the director to approve the
logo printed on temporary plates and to approve and enter into
licensing agreements with printers for printing temporary plates.
New §111.8(c) is in response to comments that the proposed
requirements in §111.9(h) and (i) requiring dealers to maintain
a log of control numbers is burdensome and unnecessary.
The amendments to §111.9 clarified the use of the buyer’s tag
in that it can now be used on a laden commercial vehicle and
made provision for the new blue supplemental tag. The adopted
amendments differed from the proposed text by eliminating
the proposed requirement that temporary tags contain control
numbers that must be accounted for by dealers in a log.
Section 111.9(j) has been revised to refer to §111.9(i) instead
of §111.9(h) as originally published.
The amendments to §111.11 reiterate that a supplemental tag
may be issued as provided by law.
No comments were received regarding the proposed amend-
ments to §111.4 and §111.11. Comments were received on
the proposed amendments to §111.8 and §111.9 which are ad-
dressed and responded to as follows.
Written comments on the proposed amendments to §111.8
were submitted from a variety of interested persons and auto-
mobile dealer associations supporting the redesign of the tem-
porary tags to feature the expiration date. Several comments
encouraged an effective date far enough in the future to allow
dealers to deplete their present stock of temporary tags and to
have new tags printed.
Supporters of the proposed amendments to §111.9 believe the
redesign to make the expiration date the prominent feature
would greatly enhance the ability of law enforcement to remove
expired tags from the highways. This will result in fewer unreg-
istered and uninsured drivers and will expedite the collection of
sales taxes on vehicles that are sold.
Negative comments were received regarding §111.9, stating the
proposed temporary cardboard tag requirement for a control
number and dealer log was needless and burdensome.
Written comments in favor of the proposed amendments as pub-
lished were received from the El Paso Independent Automobile
Dealers Association, Texas Dealer Tag Printers, Burrell Printing
Company and Dealers Express.
Written comments against the proposed amendments as pub-
lished were received from the Texas Automobile Dealers Asso-
ciation, James Holman, a franchised dealer, Mike Dunagan, at-
torney for Texas Independent Automobile Dealers Association,
and David Sapp, attorney.
After staff revisions eliminating the control numbers and dealer
log requirements, oral comments in favor of the adoption of the
revised amendments were received from the Texas Automobile
Dealers Association, the Texas Independent Automobile Deal-
ers Association, and Burrell Printing Company.
The amendments are adopted under §3.06 of the Texas Motor
Vehicle Commission Code, Article 4413(36) and (36a), Texas
Revised Civil Statutes, which provides the Board with the
authority to adopt rules necessary and convenient to effectuate
the provisions of the Code and to govern practice and procedure
before the agency.
§111.8. Temporary Cardboard Tags.
(a) Motor vehicle, travel trailer, and trailer/semitrailer tags
shall be printed on not less than six-ply cardboard with bolt holes to
be horizontally punched on seven-inch centers and vertically punched
on 4 1/2-inch centers and the numerals in the expiration date shall
not be less than two inches high. Motorcycle tags shall be printed
on not less than six-ply cardboard with bolt holes to be horizontally
punched on 5 3/4-inch centers and vertically punched on 2 3/4-inch
centers and the numerals in the expiration date shall not be less than
one inch high. Homemade cardboard tags or cardboard tags which
have buyer’s tag information printed on one side and dealer’s tag
information printed on the other side are not acceptable.
(b) The following appendices indicate the design and the
instructions for printing and use of each of the respective temporary
tags:
(1) Appendix A-1 - Dealer (design); Appendix A-2 -
Dealer (instructions);
(2) Appendix B-1 - Buyer - Initial (design); Appendix B-
2 - Buyer - Initial (instructions);
(3) Appendix B-3 - Buyer - Supplemental (design); Ap-
pendix B-4 - Buyer -Supplemental (instructions);
(4) Appendix C-1 - Charitable (design); Appendix C-2 -
Charitable (instructions).
(c) The director may designate the number, size, color, and
placement of logos to be printed on temporary plates and may enter
into licensing agreements with printers for their use.
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§111.9. Metal Dealer License Plates and Temporary Cardboard
Tags.
(a) Metal dealer license plates shall be attached to the rear
license plate holder of vehicles on which such plates are to be
displayed. If the vehicle on which a metal dealer plate is to be
attached displays Texas multi-year plates that have not been validated
for the current registration period, such multi-year plates shall be
removed and safeguarded. The multi-year plates should be placed
back onto the vehicle when it is sold or if the metal dealer plate is
removed from the vehicle.
(b) Temporary cardboard tags may be displayed either in
the rear window or on the rear license plate holder of unregistered
vehicles. When displayed in the rear window, the tag shall be attached
in such a manner that it is clearly visible and legible when viewed
from the rear of the vehicle. If the vehicle on which a temporary
cardboard tag is to be attached displays Texas multi-year license
plates that have not been validated for the current registration period,
the temporary cardboard tag may be displayed in the rear window
as prescribed in this subsection or placed over the rear license plate.
The multi-year plates should not be removed from the vehicle.
(c) Metal dealer license plates and dealer’s temporary card-
board tags may not be displayed on laden commercial vehicles being
operated or moved upon the public streets or highways or on the
dealer’s service or work vehicles.
(1) Examples of vehicles considered as service or work
vehicles are:
(A) vehicles used for towing or transporting other
vehicles;
(B) vehicles, including light trucks used in connection
with the operation of the dealer’s shops or parts department;
(C) courtesy cars on which courtesy car signs are
displayed;
(D) rental and lease vehicles;
(E) dealer-owned vehicles loaned to schools; and
(F) any boat trailer owned by a dealer or manufacturer
which is used to transport more than one boat.
(2) A light truck is not considered to be a laden commer-
cial vehicle:
(A) when mounted with a camper unit; or
(B) when towing a trailer for recreational purposes.
(3) As used in this subsection, light truck shall have the
same meaning as defined in the Uniform Act Regulating Traffic on
Highways, Texas Civil Statutes Annotated, Article 6701d, §2.
(d) Each unregistered vehicle being conveyed utilizing the
full mount method, the saddle mount method, the tow bar method, or
any combination thereof in accordance with the Transportation Code,
§503.029, et seq. (formerly Texas Revised Civil Statutes Annotated,
Article 6686(a), §6), shall have a dealer’s temporary cardboard tag or
a buyer’s temporary cardboard tag, whichever is applicable, affixed
to that vehicle. If the vehicle being transported is of a type which
is prohibited from operating upon the public streets and highway
(i.e., off-highway vehicle or self-propelled machine) and, thus, cannot
qualify for registration, a cardboard tag shall be displayed thereon;
and such tag shall be marked in bold letters with the notation "For
Off Highway Use Only."
(e) Metal dealer license plates and temporary cardboard tags
may be displayed only on the type of vehicle for which the general
distinguishing number is issued and for which a dealer is licensed
to sell. Non-franchised dealers may not display metal plates on new
motor vehicles.
(f) A buyer’s temporary cardboard tag or supplemental tag
may not be displayed on any vehicle being operated upon the public
streets and highways for which a sale has not been consummated.
(g) When an unregistered vehicle is sold to another dealer,
the selling dealer shall remove a dealer’s temporary cardboard tag.
In such instances, the selling dealer may attach a buyer’s temporary
cardboard tag to the vehicle; or the purchasing dealer may display a
ealer’s temporary cardboard tag or metal dealer plate on the vehicle.
In the event a vehicle is consigned from one dealer to another, the
vehicle shall display the temporary cardboard tag of the dealer to
which such vehicle was consigned.
(h) A dealer may have printed red initial temporary buyer’s
cardboard tags, blue supplemental tags and green charitable organi-
zation tags according to the specifications of Appendices B-1 through
C-2.
(i) A dealer shall maintain a record of all dealer metal plates
issued to that dealer and as to each vehicle such record shall consist
of:
(1) the assigned metal plate number;
(2) the make;
(3) the vehicle identification number; and
(4) the name of the person in control.
(j) The dealer’s record as referenced in subsection (i) of this
section, shall be available at the dealer’s location during normal
working hours for review by a representative of the department.
Dealer metal plates which cannot be accounted for shall no longer be
valid for use and shall be voided.
(k) At the expiration of an initial red buyer’s temporary
cardboard tag, a supplemental blue temporary cardboard buyer’s tag
may be issued as provided for in the Transportation Code, §503.063.
(l) A charitable organization tag is valid for a period of 30
days from the date of issuance.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Motor Vehicle Commission
Effective date: December 31, 1997
Proposal publication date: September 5,1997
For further information, please call: (512) 416–4800
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part IV. Texas Cosmetology Commission
Chapter 89. General Rules and Regulations
22 TAC §89.1
22 TexReg 12760 December 26, 1997 Texas Register
The Texas Cosmetology Commission adopts §89.1, concerning
administrative penalties, with changes to the proposed text as
published in the July 1, 1997, issue of the Texas Register (22
TexReg 6152).
The new rule allows the commission through its Executive
Director and its enforcement staff to assess administrative
penalties against establishments and individuals who violate
or do not comply with either The Cosmetology Act, Article
8451a, Vernon’s Texas Civil Statutes, commission rules and
regulations, and commission orders.
As required by Government Code §2001.0331(1), the commis-
sion’s reasoned justification for this rule is set out in this order
which includes the preamble, which in turn includes the rule.
The reasoned justification is contained in this preamble, and
throughout this preamble, including how and why the commis-
sion reached the conclusions it did, why the rule is appropriate,
the factual policy and the legal bases for the rule, a restate-
ment of the factual basis for the rule, a summary of comments
received from interested parties, names of those groups and as-
sociations who commented and whether they were for or against
adoption of the rule, and the reason why the commission dis-
agrees with some of the comments and proposals.
In formulating the rule, which specifies administrative penalties
for violations of either the Act or commission rules, the com-
mission carefully and fully analyzed its statute and rules, and
all the data or information the commission has or which was
submitted to it during the notice and comment period or at the
public hearing on the rule held on November 10, 1997. The
commission used all of this as well as its expertise and expe-
rience, including that of its staff, to develop an administrative
penalty schedule that is fair and reasonable to those subject to
it. The rule applies the statutory criteria set by the legislature
for determining the amount of the penalty as follows:
(1) The seriousness of the violation, including the nature,
circumstances, extent, and gravity of any prohibited acts, and
the hazard or potential hazard created to the health, safety or
economic welfare of the public;
(2) the economic harm to property or the environment caused
by the violation;
(3) the history of previous violations;
(4) the amount necessary to deter future violations;
(5) the efforts to correct the violation; and
(6) any other matter that justice may require.
To ensure compliance with these criteria, the commission
first looked at other states administrative penalty rules for
informational purposes. This assisted the commission in
developing a preliminary range of penalty amounts as well as
types of violation to be included. Next the commission and its
staff developed the rule with its specific violations and penalty
amounts and published this as proposed §89.1. One of the key
features of the proposed rule (and the final adopted rule) was a
recognition that some violations were clearly more serious than
others and that there should be a "step-up" in the amount of
the administrative penalty for second and third offenses.
Following publication of the proposed rule, several commenta-
tors felt that the proposed administrative penalty schedule did
not indicate a correlation to the seriousness of the violation;
that the amount of the penalty for minor violations was unnec-
essary to safeguard the general public and would put an undo
economic hardship on the active licensees; that the amount of
penalties would promote the practice of underground cosmetol-
ogy; and, that the overregulation of the industry would impede
the opportunity to recruit new people into the industry. As a
result of these and other comments discussed later in this pre-
amble and reasoned justification, the commission decided to
consider amending the rule before its publication in the Texas
Register , even though the commissioners voted in a public
meeting held on September 8, 1997, to adopt the rule as pro-
posed.
On November 10, 1997, the commission held another meeting
to consider amending the rule following a public hearing which
has been requested by 138 people (even though these requests
were made after the initial adoption meeting held on September
8, 1997). At the November 10, 1997, meeting, numerous
persons spoke in support of making changes to the rule which
would correlate the amount of the fine to the seriousness of
the violation and address the other concerns discussed above.
Following the public hearing, the commissioners reviewed each
proposed penalty for each violation to determine whether some
penalty amounts should be increased, and others should be
decreased. The criteria for this review and determination
was the statutory criteria listed previously, the commissioners
expertise and experience (virtually every commissioner save the
ex officio and one public member have years of experience in
the cosmetology industry as either licensees, salon owners or
beauty schools owners), and the written comments and other
comments at the public hearing.
Following this extensive review of each violation and penalty, the
commission unanimously voted to amend the rule and adopt
it as amended. By so acting, the commissioners determined
that the rule, as amended, set the administrative penalties at
amounts that were appropriate to safeguard the health, safety,
and economic welfare of the public. Additionally, the commis-
sioners considered all the other statutory criteria and all of the
comments and letters concerning the rule. The commission be-
lieves that the rule adopted with its amendments properly cor-
relates the seriousness of the violation with the amount of the
penalty, will increase the effectiveness of the commission’s en-
forcement program by providing for an administrative penalty as
opposed to the only prior enforcement options (suspension or
revocation of license). Further, the new rule for the first time, al-
lows the commission to assess administrative penalties against
unlicensed persons or entities practicing cosmetology. This au-
thority will, in the commission’s view, curtail the underground
practice of cosmetology by allowing a mechanism and proce-
dure to prevent the unlicensed practice of cosmetology. Finally,
the rule will encourage persons to enter the cosmetology indus-
try by fostering professionalism and encouraging compliance
with the Act, commission rules and orders.
This new rule will fulfill the requirements of Senate Bill 1131,
which gives the commission authority to access administrative
penalties for those persons or establishments in violation.
The effective date of the rule is February 1, 1998. This allows
time for the commission to fully inform all licensees or certificate
holders of the new rule by holding "town hall" meetings around
the state as well as implement all necessary internal procedures
and forms. The rule applies only to reports of violations issued
on or after the effective date of the rule. All violations issued
prior to February 1, 1998, will be processed and are subject to
the existing procedures and commission rules.
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During the notice and comment period the commission received
4 form letters signed by a total of 73 students stating that
the commission needed to have more authority to enforce
regulations in the cosmetology industry.
RESPONSE: The commission agrees and believes the rule,
as amended, provides authority to enforce regulation of the
industry by providing a standard, easily understood and applied
schedule of administrative penalties which are both reasonable
and sufficient to ensure compliance with the Act, commission
rules and orders in accordance with the legislative intent in
SB1131.
The commission also received 59 form letters signed by 437
persons stating the proposed fines did not indicate a correlation
to the seriousness of the violation; the fine for minor violations
were unnecessary to safeguard the public and would create an
undue economic hardship to the licensees; the schedule would
encourage the practice of underground cosmetology; and, the
overregulation of the industry would impede the opportunity to
recruit new people into the industry.
RESPONSE: The commission agrees in part and disagrees in
part. Based upon public comment and its own detailed review
of each violation and penalty therefore, the commission voted to
amend the rule by increasing the amount of the penalty for some
violations and decreasing the amount of the penalty for other
violations. In this way the commission believes that there is a
correlation between the amount of the penalty and the serious-
ness of the violation as intended by the legislature in SB1131.
The commission believes that some administrative penalty was
appropriate for what are termed minor violations, but reduced
the penalty amount to achieve the statutory goals discussed
elsewhere. Likewise, the commission reduced certain penalties
for violations attributable to specific persons (such as an indi-
vidual student or licensee as opposed to the salon or school
owner). The commission believes that the rule, as amended,
will not promote the underground practice of cosmetology be-
cause now, for the first time, unlicensed cosmetology practition-
ers are subject to administrative penalties. This should, in turn,
foster professionalism and compliance with regulation needed
to protect the public and encourage new entrants into the pro-
fession.
The factual basis for the rule is that by amending The Cosme-
tology Act, Article 8451a, §35A, Vernon’s Texas Civil Statutes,
the legislature gave the commission the authority to impose
administrative penalties. To ensure uniformity of practice and
avoid the appearance of favoritism or bias, the commission has
adopted §89.1 (creating an administrative penalty schedule) un-
der its statutory authority to adopt rules necessary to carry out
the purposes of the Act. In exercising this authority, the commis-
sion applying its expertise and experience, and following notice
and comment, and a public hearing, adopted an administrative
penalty schedule which properly addresses the statutory criteria
in SB1131 and balances those criteria with the concerns and
comments from the regulated public and all others who provided
input to the commission. The rule, by providing for administra-
tive penalties which are appropriate, balanced and designed to
protect the health and safety of the public ensures compliance
with the Act, commission rules and orders. The actual amounts
of each administrative penalty reflect the reasoned judgment
expertise and experience of the commissioners, and the rec-
ommendations of staff and the public who submitted specific
proposals for the penalty amounts.
The rule is authorized by SB1131 which specifically grants the
commission the authority to impose administrative penalties.
Article 8451a, Version’s Texas Civil Statutes, is affected by this
adopted rule.
§89.1. Administrative Fines.
(a) The commission shall set up a schedule of administrative
fines in order to assess civil penalties. The commission desires to be
both consistent and equitable and to consider and evaluate each case
on an individual basis. The actual civil penalty which the commission
assesses shall be based on the commission’s consideration of the
factors in The Cosmetology Act (Article 8451a, V.T.C.S.), but the
fine for any one violation or rule adopted under The Cosmetology
Act shall not exceed $1,000.
(b) Schedule of Fines: In accordance with Article 8451a,
V.T.C.S., the commission shall adopt the following fine schedules
for the 1st, 2nd and 3rd violation of the following practitioner,
facility, and independent contractor licensing rules. For the 4th and
subsequent offenses, the provisions of Article 8451a, V.T.C.S. will
apply:
Figure 1: 22 TAC §89.1(b)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: February 1, 1998
Proposal publication date: July 1, 1997
For further information, please call: (512) 454-4674
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 29. Purchased Health Services
Subchapter F. Physician Services
25 TAC §29.504
On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits adoption, under federal man-
date, of the repeal of §29.504, concerning special certification
for physicians furnishing services to pregnant and postpartum
women, and children under age 21.
This rule is being repealed to comply with H.R. 2015, the
Balanced Budget Act of 1997, §4742, enacted August 5,
1997. Section 4742 repeals Social Security Act, §1903(I),
paragraph 12, which was the basis of §29.504, requiring special
certification requirements for physicians furnishing services to
pregnant and postpartum women, and children under age 21.
The repeal of §29.504 will not affect the amount, duration, or
scope of services provided under the Texas Medicaid Program.
This repeal is adopted in accordance with the Human Re-
sources Code, §32.021 and the Texas Government Code,
Chapter 531, which provides the Health and Human Services
Commission with the authority to adopt rules to administer the
22 TexReg 12762 December 26, 1997 Texas Register
state’s medical assistance program and is submitted by the
Texas Department of Health under its agreement with the Health
and Human Services Commission to operate the purchased
health services program as authorized under Chapter 15, §1.07,
Acts of the 72nd Legislature. The rule is repealed in compliance
with federal requirements effective August 5, 1997, the date of
enactment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: August 5, 1997
Proposal publication date: N/A
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter G. Hospital Services
25 TAC §29.601
On behalf of the State Medicaid Director, the Texas Department
of Health (department) adopts an amendment to §29.601,
concerning payment for hospital services, without changes to
the proposed text as published in the August 22, 1997, issue of
the Texas Register (22 TexReg 8330).
The section covers hospital reimbursement for outpatient hos-
pital services provided to Medicaid recipients. The Human
Resources Code, Chapter 32, requires the department to es-
tablish the Medicaid reimbursement rate for outpatient hospital
services. The department determines the amount payable for
outpatient hospital services through similar methods and pro-
cedures used in the Social Security Act, Title XVIII, as well
as specific reimbursement methodology established by the de-
partment for these services. The current section specifies the
Medicaid reimbursement rates for outpatient hospital services
during state fiscal years 1996 and 1997. This amendment will
establish the reimbursement rate for these services for periods
beyond fiscal year 1997.
The following comment was received concerning the proposed
section. Following the comment is the department’s response
and any resulting change(s).
COMMENT: One commenter generally supported the section
as proposed, but also encouraged the department to consider
a payment policy that pays hospitals their costs.
RESPONSE: The department recognizes the concern of the
commenter regarding the proposed section. The department is
exploring other payment methods being used by other states for
outpatient hospital services. Any other payment methods that
the department considers will be submitted for public review and
comment. No change was made as a result of this comment.
The comments were received from the Texas Hospital Associa-
tion (THA). The commenter was generally in support of the rule,
but expressed concern about the current payment policy.
The section is adopted under the Human Resources Code,
§32.021 and Government Code, §531.021, which provide the
Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: January 5, 1998
Proposal publication date: August 22, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 33. Early and Periodic Screening, Diag-
nosis, and Treatment
Subchapter J. Texas Health Steps Medical Case
Management
25 TAC §§33.501–33.507
On behalf of the State Medicaid Director, the Texas Department
of Health (department), by majority vote of the Texas Board of
Health (board) on November 21, 1997, submits this order finally
adopting new §§33.501-33.507, concerning Title XIX Texas
Health Steps (THSteps) medical case management services
provided to Medicaid recipients. New §§33.501-33.507 are
adopted with changes to the proposed text as published in the
June 20, 1997, issue of the Texas Register (22 TexReg 5888).
The new sections cover definitions, eligible recipients, THSteps
medical case management services; service limitations; appli-
cant and provider qualifications; application, review, and moni-
toring processes; and reimbursement methodologies. The pur-
pose of these new sections is to make available medically nec-
essary THSteps medical case management services mandated
by the federal Early and Periodic Screening, Diagnosis and
Treatment (EPSDT) program, and to bring the State of Texas
into compliance with the terms of the Consent Decree in Frew
et al vs. McKinney et al.
Changes made to the proposed text result from comments
received during the comment period. The details of the changes
are described in the summary of comments that follow. Other
minor editorial changes were made for clarification purposes.
The following comments were received concerning the pro-
posed rules. Following each comment is the department’s re-
sponse and any resulting change(s).
Comment: Concerning §33.501, several commenters stated
that the definition of "billable contact" should ensure that
THSteps medical case managers provide appropriate face-to-
face services.
Response: The department agrees and has amended the
definition accordingly.
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Comment: Concerning §33.501, one commenter asked
whether contact by a medical professional with others on
behalf of a recipient would count as a billable contact.
Response: The definition of "billable contact" in §33.501 has
been amended to emphasize that the case manager must
contact the eligible recipient and/or the recipient’s parent or
legal guardian directly. Obtaining information from others about
the recipient by a medical professional on behalf of the recipient
would not constitute a billable contact.
Comment: Concerning §33.501, one commenter suggested
that the criterion "physiological basis" should be added to
the definition of "Children with Special Health Care Needs
(CSHCN)".
Response: The department believes the phrase "biological
basis" in the definition of CSHCN subsumes the concept of
"physiological basis", and that no change is necessary.
Comment: Concerning §33.501, one commenter pointed out
that the definitions of "department" and "EPSDT" were merged
in the proposed text.
Response: This typographical mistake has been corrected by
separating the two definitions.
Comment: Concerning §33.501, several commenters recom-
mended replacing the term "speech language therapy" with
"speech language pathology" in the definition of "health and
health-related services".
Response: The department believes the broader term "speech
language services" accurately reflects current professional us-
age and has amended the definition accordingly.
Comment: Concerning §33.501, several commenters recom-
mended the addition of "home health, private duty nursing, pri-
mary home care, and waiver services" to the definition of "health
and health-related services".
Response: The department disagrees because the list of
Medicaid-covered services changes frequently. "Health and
health-related services" has been defined as "services... in-
cluding but not limited to..." to preclude the necessity for rule
revision every time there are changes to the list of covered ser-
vices. The Texas Medicaid Provider Procedures Manual and the
Medicaid bimonthly bulletins will inform providers about changes
in covered services.
Comment: Concerning §33.501, several commenters recom-
mended that "behavioral health screening and treatment" be in-
cluded in the definition of "health and health-related services".
Response: The department recognizes that THSteps checkups
include appropriate vision, hearing, developmental, laboratory,
and behavioral health screening. However, this subchapter
addresses only the new THSteps medical case management
benefit, not the provision of other THSteps services. The
Texas Department of Mental Health and Mental Retardation
has adopted rules at Chapter 409 of this title (relating to
Medicaid Programs) for administering targeted Medicaid case
management programs to persons eligible for mental health
or mental retardation case management services. Section
33.504(a)(3) of this subchapter prohibits duplication of case
management services already available as an existing Medicaid
benefit.
Comment: Concerning §33.501, one commenter recommended
that the phrase "appropriate treatment or referral for specialty
care . . ." be added to the definition of "medical home".
Response: The department agrees and has amended the
definition accordingly.
Comment: Concerning §33.501, several commenters sug-
gested the addition of "prevention or treatment of behavioral
disorders" to the definition of "medically necessary".
Response: Amendment of the definition of "medically nec-
essary" would be inappropriate because this subchapter ad-
dresses only the new THSteps medical case management ben-
efit, not the provision of other THSteps services. The Texas De-
partment of Mental Health and Mental Retardation has adopted
rules at Chapter 409 of this title (relating to Medicaid Pro-
grams) for administering targeted Medicaid case management
programs to persons eligible for mental health or mental retar-
dation case management services. Section 33.504(a)(3) of this
subchapter prohibits duplication of case management services
already available as an existing Medicaid benefit.
Comment: Concerning §33.501, one commenter recommended
that the definition of "medically necessary" include assistance to
services "for maintenance of function or prevention of or slowing
of further deterioration."
Response: The department agrees and has amended the
definition accordingly.
Comment: Concerning §33.501, one commenter recommended
that the definition of "medically necessary" include changing the
word "handicap" to "disability".
Response: The department agrees and has amended the
definition accordingly.
Comment: Concerning §33.501, several commenters asked
that the definition of medically necessary behavioral health care’
be added to the section, using the definition in the Medicaid
managed care request for applications.
Response: Definition and use of the phrase "medically neces-
sary behavioral health care" would be inappropriate because
this subchapter addresses only the new THSteps medical case
management benefit, not the provision of other THSteps ser-
vices. The Texas Department of Mental Health and Mental
Retardation has adopted rules at Chapter 409 of this title (re-
lating to Medicaid Programs) for administering targeted Medic-
aid case management programs to persons eligible for mental
health or mental retardation case management services. Sec-
tion 33.504(a)(3) of this subchapter prohibits duplication of case
management services already available as an existing Medicaid
benefit.
Comment: Concerning §33.501, several commenters ques-
tioned whether the requirement of a month’s hospitalization in
the definition of "medically fragile" is too restrictive.
Response: Since a child with less than a month’s total
hospitalization per year would still be eligible for THSteps
medical case management under the less stringent categories
of "medically complex" or "Children with Special Health Care
Needs", amendment of the definition is unnecessary.
Comment: Concerning §33.502, several commenters sug-
gested that children "determined to have a behavioral health
condition or behavioral health risk" should be included among
those recipients eligible for program benefits.
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Response: The department disagrees because this subchapter
addresses only the new THSteps medical case management
benefit, not the provision of other THSteps services. The
Texas Department of Mental Health and Mental Retardation
has adopted rules at Chapter 409 of this title (relating to
Medicaid Programs) for administering targeted Medicaid case
management programs to persons eligible for mental health
or mental retardation case management services. Section
33.504(a)(3) of this subchapter prohibits duplication of case
management services already available as an existing Medicaid
benefit.
Comment: Concerning §33.502(4), several commenters asked
whether eligible recipients who live in areas of the state not
served by Medicaid managed care may also be referred for
THSteps medical case management services by primary care,
acute care, and specialty physicians.
Response: Section 33.502(4) authorizes primary care, acute
care, and specialty physicians to refer eligible recipients who live
in any part of the state for THSteps medical case management.
Comment: Concerning §33.503, several commenters sug-
gested that "behavioral health services" should be added to the
list of services available to eligible recipients.
Response: The department disagrees because this subchap-
ter addresses only the new THSteps medical case manage-
ment benefit, not provision of other THSteps services. The
Texas Department of Mental Health and Mental Retardation has
adopted rules at Chapter 409 of this title (relating to Medicaid
Programs) for administering targeted Medicaid case manage-
ment programs to persons eligible for mental health or mental
retardation case management services. Section 33.504(a)(3) of
this subchapter prohibits duplication of case management ser-
vices already available as an existing Medicaid benefit.
Comment: Concerning §33.503(2), several commenters sug-
gested that "family assessment" should include mental health’.
Response: The department disagrees because this section
adequately authorizes the department to develop program
policies and procedures to address this concern.
Comment: Concerning §33.503(4), several commenters sug-
gested that the term Individual Service (ISP)’ should be used
in place of "Written Service Plan (WSP)".
Response: The department agrees and has amended the
section accordingly.
Comment: Concerning §33.503(6), one commenter asked if a
THSteps medical case manager should be involved in medical
appeals for denied services.
Response: Medical appeals for denied services are outside the
scope of this subchapter. The department has adopted rules at
Chapter 36 of this title (relating to Medicaid Program Appeals
Procedures) which contain uniform procedures for the conduct
of all Medicaid client appeals.
Comment: Concerning §33.504(a), several commenters asked
for clarification regarding the differences in benefits of the
several Medicaid-funded case management services in Texas.
Response: The department recognizes the necessity of educat-
ing providers, consumers, and advocates regarding the array of
case management service benefits in the Medicaid program,
and of clarifying how THSteps medical case management will
fit as a new service for eligible recipients. The department plans
to meet these needs using a variety of training, educational, and
communication resources.
Comment: Concerning §33.504(b), many commenters stated
that requiring prior authorization for case management services
after one comprehensive and five follow-up visits annually is
unreasonable.
Response: The department disagrees because this prior au-
thorization threshold is based on experience from other case
management programs which the department administers, as
well as data from other states. Section 33.504(b) in no way
limits the total number of additional medical case management
services an eligible recipient may receive during a year. The
section simply requires that prior authorization must be obtained
for more than six visits in a year.
Comment: Concerning §33.504(b), many commenters stated
that the prior authorization requirement for additional THSteps
medical case management services after six visits per year was
unreasonable because of the numerous visits which must be
arranged to specialists, often in distant health centers, as well
as to local providers.
Response: The department disagrees because many of the
services cited as examples, such as scheduling appointments
and arranging transportation, may already be available through
an existing THSteps program and therefore cannot be dupli-
cated under this subchapter. When these services are covered
by another benefit, they will not be counted against the limit of
six THSteps medical case management services before prior
authorization is required.
Comment: Concerning §33.504(b), many commenters recom-
mended that the number of THSteps medical case management
services should be increased to ten, 12, or 17, before prior au-
thorization is required for children with significant health care
problems.
Response: The department recognizes that some children will
need more THSteps medical case management services than
the average, and similarly, some will need less. However,
the department has not found a methodology to predict any
specific child’s needs. The average of six visits per child per
year has been selected based on the department’s previous
experience. Prior authorization is simply the process by which
the provider documents the need and requests approval for
additional services for eligible recipients.
Comment: Concerning §33.504(b), one commenter described
the experience of social workers and nurses working with a
team of assistants who provide comprehensive case manage-
ment at an average cost of $163 per child per year through a Ti-
tle V contract (maternal and child health block grant funds). The
commenter added that assistants provide many administrative
case management services, and recommended that THSteps
medical case management services be provided by a team of
providers.
Response: The commenter’s experience is consistent with the
addition of THSteps medical case management to the other
Medicaid-reimbursable case management benefits available to
eligible recipients in Texas to address case management needs
not currently being met. THSteps medical case management
services will complement the existing array of Medicaid case
management services available in Texas, including the benefits
of administrative case management.
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Comment: Concerning §33.504(b), one commenter suggested
that a child with multiple medical, social, education, and
other service needs may require more than six visits annually
to receive truly comprehensive medical case management
services, and asked the department to re-evaluate the rule.
Response: The department acknowledges that some children
will need more than the average number of THSteps medical
case management services. Additional services can be re-
quested with appropriate documentation at any time through
the prior authorization process described in §33.504(c) of this
subchapter.
Comment: Concerning §33.504(c), many commenters were
concerned that requiring prior authorization after six visits per
year would unnecessarily delay care for children who need
more than the average number of THSteps medical case
management services.
Response: The department disagrees. The system for handling
prior authorization requests for THSteps medical case manage-
ment services will be modeled upon one of the prior authoriza-
tion processes already used by the department in other pro-
grams. The department or its designee responds immediately
by telephone to telephone requests, or by return fax or elec-
tronic response within 24 hours, 48 hours, or no more than five
days. Whatever model is selected will not delay the provision of
additional approved THSteps medical case management ser-
vices.
Comment: Concerning §33.504(c), many commenters ex-
pressed concern that the prior authorization process would de-
lay needed services for children who the department should
expect will need more intensive or more frequent case man-
agement services because of their medical conditions.
Response: The department acknowledges that some eligible
recipients will need additional THSteps medical case manage-
ment services. The department plans to describe to applicants,
providers, and eligible recipients the process by which prior au-
thorization for additional THSteps medical case management
services may be requested at any time and may be approved
for multiple additional visits, depending on the documentation
of need.
Comment: Concerning §33.504(c), many commenters sug-
gested that authorizing only PCPs or physicians accepting pri-
mary care provider responsibilities to request prior authorization
for additional THSteps medical case management services was
too restrictive, especially if prior authorization will be required
after six visits per year. Many commenters recommended that
specialists as well as primary care providers be allowed to re-
quest these additional services.
Response: The department agrees and has amended the
section accordingly.
Comment: Concerning §33.504(c), several commenters recom-
mended that to prevent delays in care, all Medicaid providers
be allowed to request prior authorization for additional THSteps
medical case management services.
Response: The department disagrees because "all" Medicaid
providers would include many who provide only a narrow range
of services to eligible recipients, and who would not have
access to the child’s complete confidential medical records
as a necessary resource to document the additional THSteps
medical case management services requested. For example,
pharmacists who fill prescriptions and provide pharmaceutical
information or providers who supply durable medical equipment
would not be appropriate requestors of prior authorization for
additional THSteps medical case management services.
Comment: Concerning §33.505(b)(2), several commenters
recommended that the term "medically necessary" be used to
modify only "medical services", and should not be applied to
"social, educational, and other services."
Response: The department disagrees. Because Medicaid
is a health insurance program, reimbursement for THSteps
medical case management services requires medical necessity
justification.
Comment: Concerning §33.505(b)(2)(A), several commenters
expressed concern that the offices of some case management
providers are located out of state, and stated that the depart-
ment should require face-to-face visits.
Response: The department agrees and has amended the
section accordingly.
Comment: Concerning §33.505(b)(2)(F), one commenter rec-
ommended that the rules should be amended to require explicit
knowledge of community-based systems and resources.
Response: The department disagrees because several ex-
plicit requirements in §§33.505(b)(2)(B), 33.505(b)(4)(E), and
33.505(b)(5)(C) require providers to have explicit knowledge of,
coordination with, and participation in community resources and
systems.
Comment: Concerning §33.505(b)(11)(A), a few commenters
recommended that licensed professional counselors be autho-
rized to provide THSteps medical case management services.
Response: The department acknowledges that some licensed
professional counselors may be able to provide THSteps med-
ical case management services. However, because the de-
partment has no objective means of evaluating the qualifica-
tions or clinical experience of these health providers in terms
of their medical knowledge, expertise, and skills necessary to
perform the elements of THSteps medical case management,
§33.505(b)(11)(A) will not be amended.
Comment: Concerning §33.505(b)(11)(C), several commenters
recommended that the degrees of nurses and social workers
should not be restricted to degrees in science, nursing, or social
work.
Response: The department agrees, and has amended the
section accordingly .
Comment: Concerning §33.505(b)(11)(C), a few commenters
suggested that there are parent case managers who are qual-
ified to provide THSteps medical case management services,
and that this subchapter should be amended to permit their re-
imbursement as providers.
Response: Although some parents may possess the training
and experience necessary to provide medical case manage-
ment services, the department disagrees because it does not
have an objective methodology to evaluate the medical training
and experience of parents who do not hold Texas licensure in
nursing or social work.
Comment: Concerning §33.505(b)(11)(C), one commenter rec-
ommended that licensed social workers not be allowed to do
THSteps medical case management unless supervised by a
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Texas-licensed social worker holding a master’s or doctorate
degree.
Response: The department disagrees. The department be-
lieves the professional education and training requirements of
§33.505(b)(11) are adequate to assure that THSteps medical
case management services can be provided safely and effec-
tively by licensed social workers.
Comment: Concerning §33.505(b)(11)(D), several commenters
recommended that THSteps medical case managers be allowed
to delegate tasks to properly trained staff who do not themselves
meet the qualifications, and be allowed to bill for those services.
Response: The department recognizes that some tasks may
be safely delegated to case management assistants on the
team. However, because THSteps medical case managers
must interface professionally with providers of many types of
health and health-related services on behalf of recipients, the
section will not be amended.
Comment: Concerning §33.506, numerous commenters stated
that health maintenance organizations (HMOs) should be
allowed neither to apply as providers nor to employ case
managers who could bill the Medicaid program for providing
THSteps medical case management services because of the
perceived conflict of interest.
Response: The department has addressed potential concerns
regarding conflict of interest with two safeguards in the rules.
Section 33.505(b)(2) requires that applicants and THSteps
medical case management providers assist "eligible recipients
to access medically necessary medical, social, educational, and
other services..." Section 33.506(g) requires approved THSteps
medical case management providers to comply with monitoring
by the department, including clinical and record reviews. The
department will implement program policies and procedures
to assure compliance with these two sections. For example,
individual THSteps medical case management providers will
be held professionally responsible for the quality of case
management services billed to the Texas Medicaid program
based on professional standards whether or not they are
employed by another entity. If program monitoring demonstrates
inadequate or inappropriate referrals for medically necessary
services, the department may terminate the provider agreement
of an approved THSteps medical case management provider,
whether the provider is an individual or an entity (including
HMOs).
Comment: Concerning §33.506, a few commenters recom-
mended that THSteps medical case managers be independent
of managed care organizations.
Response: THSteps medical case management, like Medicaid-
funded targeted case management programs, will be a Medicaid
benefit which is not included in the Medicaid Managed Care
capitation, and eligible recipients have complete freedom of
choice in selecting the provider of these services from among
those approved by the department.
Comment: Concerning §33.507, several commenters recom-
mended that the department add a contractual methodology for
reimbursement of providers.
Response: The department disagrees because use of a
contractual methodology results in variable unit costs across
the state and would violate the federal requirement of statewide
uniformity of benefits.
Comment: Concerning §33.507, one commenter stated that the
rules do not address proper methods of payment.
Response: The department disagrees because the methodol-
ogy cited in this section gives the department authority to re-
imburse for THSteps medical case management services in a
manner consistent with the existing benefits of the Texas Med-
icaid fee-for-service program.
Comment: A few commenters requested that the department
evaluate outcomes of THSteps medical case management
including measurements of cost savings, consumer satisfaction,
and morbidity.
Response: The department acknowledges the importance of
evaluation. However, an affirmative response to this request
does not require amendment of the proposed rules. The de-
partment intends to actively monitor this new Medicaid service
for quality and cost effectiveness.
Comment: A few commenters requested that the rules address
provision of services statewide, plans to encourage recipients
and providers to accept case management, and plans for
outreach to children of farm workers.
Response: The department recognizes the importance of these
activities. However, the Medicaid benefit of THSteps medical
case management must be the same for all eligible recipients
statewide. Specific methodologies for providing services to
selected groups with special needs will be developed in program
policies and procedures.
The comments on the proposed rules received by the depart-
ment were submitted by Advocacy Inc., Any Baby Can, Inc.,
ARC of Texas, ARC of San Antonio Inc., Bexar County Case
Management Coalition, Bexar County Legal Aid, Center for Pub-
lic Policy Priorities, Central Texas Network for Children with
Special Needs, Inc., Consumer Union SW Regional Office,
Disability Policy Consortium, Ella Austin Health Center, Men-
tal Health Association, NASW/TX Chapter, Parent Case Man-
agement Project/Amarillo, Parent Case Management Program/
West Texas Rehabilitation Center, Santa Rosa Health Care,
Scott and White Clinic, Society for Social Work Administrators
in Health Care, Texas Appleseed Project, Texas Legal Ser-
vices Center, TDHCSHCN Advisory Committee, Texas Rural
Legal Aid, Inc., United Cerebral Palsy of Texas, Inc., depart-
ment staff, and individuals. All commenters were not against
the rules in their entirety. However, they expressed concerns,
asked questions, and suggested recommendations for change
as discussed in the summary of comments.
The new sections are adopted under the Human Resources
Code §32.021, and Government Code, §531.021, which provide
the Health and Human Services Commission with the authority
to propose rules to administer the state’s medical assistance
program and are submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the EPSDT program, and as authorized
under Chapter 15, §1.07, Acts of the 72nd Legislature, First
Called Session (1991).
§33.501. Definitions.
The following words and terms when used in this subchapter shall
have the following meanings unless the context clearly indicates
otherwise.
Access- The ability of a Texas Health Steps (THSteps)-eligible
recipient to obtain health and health-related services, as determined by
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factors such as the availability of THSteps services, their acceptability
to the child and family, the location of health care facilities and other
resources, transportation, hours of operation, and length of time to
see the provider.
Applicant - An agency, organization, or individual who applies to the
Texas Department of Health (department) to provide medically neces-
sary THSteps medical case management services under this subchap-
ter and who meets the requirement for providers as stated in §33.505
of this title (relating to Applicant and Provider Qualifications).
Application process - Completion of an application issued by the
department to potential applicants for approval to deliver medically
necessary THSteps medical case management services and the
ensuing the department’s review and disposition of the application.
Billable contact - A documented face-to-face, home visit or phone
contact with an eligible recipient by a qualified case manager who
provides an eligible case management service. Billable contacts
include comprehensive visits and follow-up visits.
(A) A comprehensive visit includes a family assessment,
identification of the recipient’s service needs, and development of an
Individual Service Plan (ISP) in a face-to-face encounter.
(B) A follow-up visit includes provision and coordination
of services, and follow-up, as described in §33.503 of this title
(relating to THSteps Medical Case Management Services). Follow-
up visits may be conducted either by telephone or face-to-face.
Case manager- A qualified provider of approved Medicaid medical
case management services.
Children with Special Health Care Needs (CSHCN) - Children who:
(A) range in age from birth up to 21 years;
(B) have a health condition(s) that has a biologic,
psychological, and/or cognitive basis that has lasted or is anticipated
to last for at least a year;
(C) have a health condition(s) that results in limitation
of function, activities, or social roles in comparison with healthy age
peers in the general areas of physical, cognitive, emotional, or social
growth and development; and
(D) need health and health-related services over and
above the usual for the child’s age.
Continuity of care - The degree to which the care of a child is provided
by the same medical home or primary care provider, the system of
care remains stable, and services are consistent and unduplicated.
Department - The Texas Department of Health.
EPSDT - Early and Periodic Screening, Diagnosis and Treatment.
See definition for Texas Health Steps (THSteps).
Health condition/health risk - Children who:
(A) range in age from birth up to 21 years;
(B) have or are at risk for a medical condition, illness,
injury, or disability that results in limitation of function, activities or
social roles in comparison with healthy age peers in the general areas
of physical, cognitive, emotional, or social growth and development;
and
(C) need health and health-related services over and above
the usual for the child’s age.
Health and health-related services - Services which are provided to
meet the comprehensive (preventive, primary, and specialty) health
needs of the THSteps-eligible recipient, including but not limited to
well child and dental check ups, immunizations, acute care visits,
pediatric specialty consultations, physical therapy, occupational ther-
apy, audiology, speech language services , psychological counseling,
pharmaceuticals, medical supplies, durable medical equipment, nutri-
tional supplements, prosthetics, eye glasses, and hearing aids.
Medical home - A physician, primary care provider, or clinic that is
known to the THSteps-eligible recipient and family as the source for
the child’s preventive and primary care services; continuity of care;
access to acute health needs 24 hours a day; and appropriate treatment
or referral for specialty care, other health and health-related services,
and THSteps medical case management.
Medically complex - Children who:
(A) range in age from birth up to 21 years;
(B) have a serious, ongoing illness or condition(s) that
has lasted or is anticipated to last at least a year;
(C) require daily, ongoing medical treatments and moni-
toring by appropriately trained personnel which may include parents
or other family members; and
(D) require access to a complex array of health and
health-related services.
Medically fragile - Children who:
(A) range in age from birth up to 21 years;
(B) have a serious, ongoing illness or condition(s) that
has lasted or is anticipated to last at least a year or has required at
least one month of hospitalization in the year;
(C) require daily, ongoing medical treatments and moni-
toring by appropriately trained personnel which may include parents
or other family members;
(D) require the routine use of a medical technical device
to compensate for the loss of a body function needed to participate
in activities of daily living; and
(E) live with the ongoing threat to continued life.
Medically necessary - Services which are:
(A) reasonably necessary to prevent illness(es) or medical
condition(s), to maintain function or to slow further functional
deterioration, or to provide early screenings, interventions, care, and/
or provide care or treatment for eligible recipients who have medical
condition(s) that cause suffering or pain, cause physical deformity or
limitations in function, threaten to cause or worsen a disability, cause
illness or infirmity, or endanger life;
(B) provided at appropriate locations and at the appro-
priate levels of care for the treatment of the medical condition(s);
(C) consistent with health care practice guidelines and
standards endorsed by professionally recognized health care organi-
zations or governmental agencies;
(D) consistent with the diagnosis(es) of the condition(s);
nd
(E) no more intrusive or restrictive than necessary to
provide a proper balance of safety, effectiveness, and efficiency.
Primary care provider (PCP) - A health care professional licensed in
Texas who agrees with the child and family to provide the medical
home. PCPs may include pediatricians, obstetricians, internists,
family practice physicians, general practice physicians, certified nurse
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midwives, advanced nurse practitioners and physician’s assistants
practicing within the scope of their respective Texas licensure boards.
A specialty physician may be a PCP if he/she agrees to provide all
the benefits of a medical home.
State - The State of Texas.
THSteps - A federal program known as EPSDT which is required
of states by Medicaid for children under 21 years who meet certain
economic criteria for eligibility. In Texas, EPSDT is called the Texas
Health Steps Program.
THSteps administrative case management - The enhancement service
which assists eligible recipients to gain access to medically necessary
health and health-related services including informing and outreach
functions.
(A) Informing is the effort to educate the eligible
recipients and their families concerning the periodic health checkups
needed by children at certain ages.
(B) Outreach is the effort to contact eligible recipients
and their families about missed check ups, and to assist them in
overcoming barriers to access (such as language, transportation, and/
or unfamiliarity with qualified service providers).
THSteps medical case management - The federally allowable en-
hancement service which assists eligible recipients in gaining access
to medically necessary and appropriate medical, social, educational,
and other services.
§33.502. Eligible Recipients.
Children eligible for THSteps medical case management services
under this subchapter must be:
(1) from one year up to 21 years of age;
(2) Medicaid eligible in Texas;
(3) determined to have a health condition/health risk, to
have special health care needs, to be medically complex, or to be
medically fragile; and
(4) referred by their PCPs, other health provider(s), ap-
propriate local or state agency(ies), dentist(s), by themselves, or by
their families.
§33.503. THSteps Medical Case Management Services.
THSteps medical case management services, as defined in §33.501 of
this title (relating to Definitions), are provided to assist eligible recip-
ients in gaining access to medically necessary medical, social, edu-
cational and other services to reduce morbidity and mortality among
children, to encourage the use of cost-effective health and health-
related care, to make referrals to appropriate providers, and to dis-
courage over utilization or duplication of services. THSteps medical
case management, however, is not a "gatekeeper" function. The de-
partment shall include the following elements in developing policies
and procedures to implement THSteps medical case management.
(1) Screening/intake. The screening/intake process in-
cludes recording demographic information about the eligible recipi-
ent, as well as documenting the child’s health problem(s) and whether
the child has a medical home.
(2) Family assessment. A family assessment includes an
in-depth evaluation of all issues that impact the short and long term
health and well being of the eligible recipient and his/her family.
(3) Identification of service needs. Providers of medical
case management services shall assess the medically necessary
medical, social, educational and other service needs of the eligible
recipient.
(4) Individual Service Plan (ISP) development. The ISP
is based upon a determination of the medically necessary services to
meet the identified service needs, and a description of the course(s)
of action to meet those needs. The ISP is the written summary which
documents the services to be accessed, those who are responsible
for contacting the appropriate service providers, and the time frame
within which the eligible recipient should access services. In
accordance with the limits of confidentiality, the ISP shall be sent
to the medical home, as soon as one has been established, and to the
appropriate referring and service providers.
(5) Service provision and coordination. Service provision
and coordination is the implementation of the service plan and the
linkage between the eligible recipient, the family, and the providers,
including the appropriate use of available resources to meet the needs
of the eligible recipient.
(6) Follow up. Providers of THSteps medical case man-
agement services shall ascertain, on an ongoing basis, what services
specified in the ISP have been received by the eligible recipient,
reassess the eligible recipient’s needs, develop appropriate modifica-
tions of the ISP based upon medical evaluations and reassessments by
other providers, and evaluate the satisfaction of the eligible recipient,
family and medical home provider with the services provided.
§33.504. Service Limitations.
(a) THSteps medical case management services are not re-
imbursable if they are duplicative of other Medicaid case management
services. Case management activities associated with the following
are not reimbursable as THSteps medical case management:
(1) case management services provided to children par-
ticipating in THSteps as part of an existing service by a provider
such as a primary care or specialty physician, another professional
or health-related provider, or a person referring the child to THSteps
medical case management services;
(2) administrative case management services provided
to THSteps eligible recipients by a state health and human service
agency, the department, or the department’s designee for activities
necessary for the proper and efficient administration of the Medicaid
program; and
(3) targeted case management services and/or case man-
agement services provided through a 1915(c) Waiver Program; i.e.,
case management services already existing as approved Medicaid ser-
vices in Texas.
(b) THSteps medical case management services are reim-
bursable each year for one comprehensive service and up to five
coordination/follow up services without prior authorization.
(c) Prior authorization for additional THSteps medical case
management services must be requested by the eligible recipient’s
primary care provider (PCP), or by another of the eligible recipient’s
primary care or specialty physicians, or by the recipient’s dentist.
Requests must be properly documented, based on the requesting
provider’s written care plan or the case manager’s ISP, and submitted
to the department for review and disposition.
§33.505. Applicant and Provider Qualifications.
(a) In order to become a provider of medically necessary
THSteps medical case management services, an applicant must be a
health service provider of primary, preventive and/or tertiary health
services or have written letters of agreement documenting referral
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relationships with providers of preventive, primary, and tertiary health
and health-related services.
(b) An applicant that has met the requirements of subsection
(a) of this section must:
(1) agree to comply with the department rules on
medically necessary THSteps medical case management and the
statutory provisions applicable to the provision of medically necessary
THSteps medical case management;
(2) develop and maintain a THSteps medical case man-
agement program which assists eligible recipients to access medically
necessary medical, social, educational, and other services and which
incorporates the following elements:
(A) assurance that THSteps medical case management
services will be provided in locations convenient for the eligible
recipient to facilitate face-to-face contact;
(B) a comprehensive resource directory, updated at
least annually, which contains the names, addresses, and telephone
numbers of providers of health and health-related services including,
but not limited to: physicians; other primary care providers;
Early Childhood Intervention (ECI); Chronically Ill and Disabled
Children’s Services Program (CIDC); Special Supplemental Nutrition
Program for Women, Infants and Children (WIC); rehabilitation
services; Medicaid Medical Transportation Program; the Texas
Information and Referral Network; and locally active community
services;
(C) written letters of agreement with other Medicaid
case management providers/applicants for determining when other
approved Medicaid case managers are providing case management
for eligible recipients and can extend that role beyond a single case
management program or service, as required by subsection (b)(5) of
this section;
(D) a written procedure for triage and transfer of
eligible recipients to other Medicaid case management providers
within the same service area;
(E) an internal evaluation process that includes, but
is not limited to, assessments of satisfaction of eligible recipients,
PCPs, and case managers;
(F) contacts with community social and education re-
sources; and
(G) assistance for recipients in accessing THSteps ad-
ministrative case management service providers for needs including:
(i) completing applications;
(ii) scheduling timely appointments;
(iii) arranging for transportation to health and
health-related services; or
(iv) other activities required to effectively carry
out the medically necessary THSteps medical case management
individual service plan.
(3) assure that THSteps medical case management ser-
vices will be:
(A) initiated through communication with the eligible
recipient’s PCP and/or referral source as described in §33.502 of this
title (relating to Eligible Recipients);
(B) committed to securing a PCP, in a timely manner,
if one does not exist, who will provide a medical home for
each eligible recipient accessing THSteps medical case management
services;
(C) planned, developed, and evaluated with the input
of case manager(s) who meet the qualifications defined in this section;
and
(D) provided by qualified THSteps medical case
managers as defined in this section.
(4) assure that qualified THSteps medical case managers:
(A) have the opportunity to participate in appropriate
Medicaid case management and THSteps workshops, seminars, and
training;
(B) assume responsibility for all THSteps medical
case management services provided to eligible recipients including
services by their designated support staff;
(C) participate in relevant time/motion or cost studies;
(D) agree to permit the department or its designee
to have access to the THSteps medical case management provider’s
records, and permit direct observation of case management activities
for the purpose of determining the provider’s suitability to continue
participation as a THSteps medical case management provider; and
(E) participate in local and/or regional case manage-
ment systems to assure cooperation and coordination with local health
departments, the department’s public health region, school districts
and other Medicaid-approved case management providers as evi-
denced by:
(i) participation in community coalition meetings;
(ii) collaboration in planning case management and
service delivery systems; and
(iii) involvement in resolving case management
problems.
(5) maintain on file interagency letters of agreement
which:
(A) define the scope of case management services of
each entity;
(B) describe the population to be served; and
(C) demonstrate a reciprocal and cooperative relation-
ship with other Medicaid-approved case management providers.
(6) share information, within the limits of confidentiality,
with the department and collaborating agencies to facilitate referral
and monitoring of eligible recipients;
(7) comply in a timely manner with all department
application, data collection, and reporting requirements;
(8) meet applicable state and federal laws governing
participation of providers in the Medicaid program;
(9) sign a Medicaid provider agreement and maintain
provider status with the department which administers the federal
Medical Assistance Program;
(10) submit reports regarding health and case manage-
ment services as requested by the department; and
(11) maintain documentation that the THSteps medical
case management providers meet the following requirements:
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(A) have a minimum of one year of pediatric educa-
tion and/or work experience in accordance with department policy;
and
(B) have received education and training regarding
THSteps medical case management activities; and
(C) be Texas-licensed registered nurses (with bach-
elor’s or advanced degrees) or Texas-licensed social workers (with
bachelor’s or advanced degrees) with a minimum of one year’s medi-
cal experience in accordance with department policy, and have main-
tained their professional licenses as determined by their respective
Texas licensure boards; and
(D) provide professional services in compliance with
federal, state, and local laws.
§33.506. Application, Review and Monitoring Processes.
(a) Applications to become a THSteps medical case manage-
ment provider may be obtained by contacting the department, Bureau
of Children’s Health, Health Care Delivery Associateship, 1100 West
49th St., Austin, Texas, 78756-3199, (512) 458-7700.
(b) Applications must be typed and must be accompanied
by all required supporting documentation set out in this subchapter.
An original and one copy of the application must be submitted to the
Bureau of Children’s Health at the address described in subsection
(a) of this section.
(c) Incomplete applications shall not be considered and shall
be returned to the applicant.
(d) All complete applications shall be reviewed by the
department staff. The review process shall be completed within 60
days following receipt of a completed application.
(e) Applicants meeting all THSteps medical case manage-
ment provider requirements shall be approved by the department.
Approved applicants will be notified in writing by the department,
and the department shall initiate the enrollment process.
(f) Applicants who are not approved will be given written
notification of the reasons for the department’s decision.
(g) Approved applicants and providers will be monitored on
an annual or as needed basis. Applicants and/or providers who do
not comply with program requirements may be terminated, placed on
probationary status, referred to appropriate professional licensure en-
tities for review, and/or referred for fraud and abuse investigation as
described in department policies and procedures.
§33.507. THSteps Medical Case Management Reimbursement
Methodology.
(a) The department will reimburse qualified THSteps med-
ical case management providers for billable contacts with eligible
recipients.
(b) Providers will be reimbursed based on rates set for other
Medicaid case management services administered by the department.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 406. ICF/MR Programs, Reimbursement
Methodology
Section 1 of House Bill No. 2913 of the 75th Legislative ses-
sion amended §531.021 of the Government Code, designates
the Texas Health and Human Services Commission [HHSC] as
the agency responsible for administration of the Medicaid pro-
gram. On September 1, 1997, HHSC also became responsi-
ble for adopting reasonable rules and standards to govern the
setting of Medicaid rate, fees, and charges. Before this date,
these functions were performed by three agencies: the Texas
Department of Health [TDH], the Texas Department of Human
Services [TDHS], and the Texas Department of Mental Health
and Mental Retardation [TDMHMR].
Pending the adoption of rules by HHSC, sections of Title 25 of
the Texas Administrative Code that were originally promulgated
by TDMHMR be transferred to Chapter 355 of Title 1 of the
Texas Administrative Code. These transfers ensure initial com-
pliance with H.B. 2913, continuing reimbursement of Medicaid
providers, and protection of the health and welfare of Medicaid
recipients.
The last column of the table indicates those rules that have
relevance to matters other than Medicaid rate setting and
therefore should not be deleted from Title 25.
The rules remaining with TDMHMR that are rendered obsolete
will be revised or repealed as appropriate in the future in
accordance with 1 TAC §91.23(d). A schedule of the TDMHMR
rules transfer is published in this issue under the Tables and
Graphics Section. It lists rules that are transferred from Title 40
to Title 1 and those which, for the reason stated, should appear
in both titles. The rules transfer is effective September 1, 1997.
The Texas Register is administratively transferring or duplicating
the following rules listed in the conversion chart published in this
issue under the Tables and Graphics Section. The table lists
the old rule numbers and the new rule numbers that correspond
to them.)
Figure 1 TAC Chapter 355)
Chapter 409. General Reimbursement
Methodology for Medical Assistance Programs
Section 1 of House Bill No. 2913 of the 75th Legislative ses-
sion amended §531.021 of the Government Code, designates
the Texas Health and Human Services Commission [HHSC] as
the agency responsible for administration of the Medicaid pro-
gram. On September 1, 1997, HHSC also became responsi-
ble for adopting reasonable rules and standards to govern the
setting of Medicaid rate, fees, and charges. Before this date,
these functions were performed by three agencies: the Texas
Department of Health [TDH], the Texas Department of Human
Services [TDHS], and the Texas Department of Mental Health
and Mental Retardation [TDMHMR].
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Pending the adoption of rules by HHSC, sections of Title 25 of
the Texas Administrative Code that were originally promulgated
by TDMHMR be transferred to Chapter 355 of Title 1 of the
Texas Administrative Code. These transfers ensure initial com-
pliance with H.B. 2913, continuing reimbursement of Medicaid
providers, and protection of the health and welfare of Medicaid
recipients.
The last column of the table indicates those rules that have
relevance to matters other than Medicaid rate setting and
therefore should not be deleted from Title 25.
The rules remaining with TDMHMR that are rendered obsolete
will be revised or repealed as appropriate in the future in
accordance with 1 TAC §91.23(d). A schedule of the TDMHMR
rules transfer is published in this issue under the Tables and
Graphics Section. It lists rules that are transferred from Title 40
to Title 1 and those which, for the reason stated, should appear
in both titles. The rules transfer is effective September 1, 1997.
The Texas Register is administratively transferring or duplicating
the following rules listed in the conversion chart published in this
issue under the Tables and Graphics Section. The table lists
the old rule numbers and the new rule numbers that correspond
to them.)
Figure 1 TAC Chapter 355)
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 7. Memoranda of Understanding
30 TAC §§7.111-7.116
The Texas Natural Resource Conservation Commission (com-
mission) adopts new §§7.111-7.116, concerning Memoranda
of Understanding (MOU) between the commission and the fol-
lowing six state agencies: the Texas Department of Mental
Health and Mental Retardation (MHMR), the Texas Department
of Criminal Justice (TDCJ), the Texas Parks and Wildlife Depart-
ment (TPWD), the Texas A&M University System (TAMU), the
Texas Low-Level Radioactive Waste Disposal Authority (TLLR-
WDA), and the General Services Commission (GSC). These
rules are adopted with changes to the proposed text as pub-
lished in the July 29, 1997, issue of the Texas Register (22
TexReg 7012).
EXPLANATION OF ADOPTED RULE
Each MOU will set forth the coordination of program respon-
sibility and procedural mechanisms relating to National Flood
Insurance Program (NFIP) minimum regulations, and requires
the state agencies to observe Federal Emergency Management
Agency minimum floodplain management standards.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that Assessment.
The specific purpose of the rule is to adopt an MOU between
the commission and each state agency. This MOU will define
the jurisdictional authority of both agencies and will provide for
procedural mechanisms for meeting NFIP minimum regulations.
The MOU will not burden private real property as it does
not propose any substantive regulations impacting private real
property.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW
The executive director has reviewed the proposed rulemaking
and determined that it is not an action that may adversely affect
a coastal natural resource area that is subject to the Coastal
Management Program. The proposed rule does not govern any
of the actions that must be subject to the goals and policies of
the Program, pursuant to 31 TAC §505.11.
PUBLIC HEARING AND COMMENTS
No public hearing was held. The comment period closed August
29,1997. The commission received no comment letters on the
proposal.
LEGAL AUTHORITY
The new sections are proposed under the Water Code, §5.103,
which authorizes the commission to adopt rules as necessary
for the performance of its functions, and Water Code, §16.318,
which provides authorization for the adoption and promulgation
of rules which are necessary for the state’s participation in the
NFIP.
§7.111. Adoption of Memoranda of Understanding between the
Texas Department of Mental Health and Mental Retardation and the
Texas Natural Resource Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Department of Mental Health and Mental
Retardation and the Texas Natural Resource Conservation Commis-
sion, which sets forth the coordination of program responsibility and
procedural mechanisms for the National Flood Insurance Program
(NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the Texas Department of Mental Health and
Mental Retardation, here within called the MHMR, is a state agency
with direct responsibility for the planning, location, or construction
of certain state buildings, roads, or other facilities which may be in
the floodplains of the state; and
(6) Whereas, the MHMR shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
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federal agencies on matters relating to the MHMR’s structures and
activities in the floodplains of the state; and
(7) Whereas, the MHMR shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the MHMR is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the MHMR and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the MHMR and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the MHMR floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the MHMR.
(4) Provide to the MHMR all current forms, timetables,
procedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the MHMR those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the MHMR with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Department of Mental Health and Mental
Retardation agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted to
the Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities; and
evaluate flood hazards in connection with such facilities in order to
minimize the exposure of the above facilities and upstream and down-
stream properties to potential flood damage and the need for future
state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the MHMR may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
MHMR’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to MHMR’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
i formation and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The MHMR will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
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floodplains of the state required for the annual evaluation of the state’s
implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of MHMR activities/projects in the floodplains of
the state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the Texas
Department of Mental Health and Mental Retardation, Attn:Executive
Director, P.O. Box 12668 Austin, Texas 78711-2668.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.112. Adoption of Memoranda of Understanding between the
Texas Department of Criminal Justice and the Texas Natural Resource
Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Department of Criminal Justice and
the Texas Natural Resource Conservation Commission, which sets
forth the coordination of program responsibility and procedural
mechanisms for the National Flood Insurance Program (NFIP)
minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the Texas Department of Criminal Justice,
here within called the TDCJ, is a state agency with direct respon-
sibility for the planning, location, or construction of certain state
buildings, roads, or other facilities which may be in the floodplains
of the state; and
(6) Whereas, the TDCJ shall represent the state before the
Federal Emergency Management Agency, (FEMA), or other federal
agencies on matters relating to the TDCJ’s structures and activities
in the floodplains of the state; and
(7) Whereas, the TDCJ shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TDCJ is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP.
22 TexReg 12774 December 26, 1997 Texas Register
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the TDCJ and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TDCJ and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TDCJ floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TDCJ.
(4) Provide to the TDCJ all current forms, timetables,
procedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the TDCJ those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TDCJ with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Department of Criminal Justice agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted to
the Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities; and
evaluate flood hazards in connection with such facilities in order to
minimize the exposure of the above facilities and upstream and down-
stream properties to potential flood damage and the need for future
state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
r strictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TDCJ may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TDCJ’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TDCJ’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
i formation and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TDCJ will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TDCJ activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
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(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the Texas
Department of Criminal Justice, Attn: Executive Director, P.O. Box
99, Huntsville, Texas 77340.
(6) Effective Date of Agreement. This Agreement is ef-
fective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper author-
ity from their governing bodies.
§7.113. Adoption of Memoranda of Understanding between the
Texas Parks and Wildlife Department and the Texas Natural Resource
Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Parks and Wildlife Department and
the Texas Natural Resource Conservation Commission, which sets
forth the coordination of program responsibility and procedural
mechanisms for the National Flood Insurance Program (NFIP)
minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the Texas Parks and Wildlife Department,
here within called the TPWD, is a state agency with direct respon-
sibility for the planning, location, or construction of certain state
buildings, roads, or other facilities which maybe in the floodplains of
the state; and
(6) Whereas, the TPWD shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
federal agencies on matters relating to the TPWD’s structures and
activities in the floodplains of the state; and
(7) Whereas, the TPWD shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TPWD is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the TPWD and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TPWD and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
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(3) Monitor, through the executive director of the com-
mission, implementation of the TPWD floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TPWD.
(4) Provide to the TPWD all current forms, timetables,
procedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the TPWD those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TPWD with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Parks and Wildlife Department agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted to
the Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities; and
evaluate flood hazards in connection with such facilities in order to
minimize the exposure of the above facilities and upstream and down-
stream properties to potential flood damage and the need for future
state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TPWD may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TPWD’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TPWD’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
i formation and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TPWD will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TPWD activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination. of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
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Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the Texas
Parks and Wildlife Department, Attn: Executive Director, 4200 Smith
School Road Austin, Texas 78744.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.114. Adoption of Memoranda of Understanding between The
Texas A&M University System and The Texas Natural Resource
Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas A&M University System and the Texas
Natural Resource Conservation Commission, which sets forth the co-
ordination of program responsibility and procedural mechanisms for
the National Flood Insurance Program (NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal dis-
aster relief loans and obtaining flood insurance coverage for insurable
state-owned structures depends on the state’s compliance with the Na-
tional Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the Texas A&M University System, here
within called the TAMU, is a state agency with direct responsibility
for the planning, location, or construction of certain state buildings,
roads, or other facilities which maybe in the floodplains of the state;
and
(6) Whereas, the TAMU shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
federal agencies on matters relating to the TAMU’s structures and
activities in the floodplains of the state; and
(7) Whereas, the TAMU shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TAMU is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the TAMU and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TAMU and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TAMU floodplain management plan,
nd provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TAMU.
(4) Provide to the TAMU all current forms, timetables,
procedural rules and any policy documents of the commission for ad-
ressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the TAMU those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TAMU with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas A&M University System agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted to
22 TexReg 12778 December 26, 1997 Texas Register
the Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities; and
evaluate flood hazards in connection with such facilities in order to
minimize the exposure of the above facilities and upstream and down-
stream properties to potential flood damage and the need for future
state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TAMU may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TAMU’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TAMU’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TAMU will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TAMU activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the Texas
A&M University System, Attn: Executive Director, USMS 1586
College Station, Texas 77843.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.115. Adoption of Memoranda of Understanding between The
Texas Low-Level Radioactive Waste Disposal Authority and The Texas
Natural Resource Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Low-Level Radioactive Waste Disposal
Authority and the Texas Natural Resource Conservation Commission,
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which sets forth the coordination of program responsibility and
procedural mechanisms for the National Flood Insurance Program
(NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply, with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the Texas Low-Level Radioactive Waste
Disposal Authority, here within called the TLLRWDA, is a state
agency with direct responsibility for the planning, location, or
construction of certain state buildings, roads, or other facilities which
maybe in the floodplains of the state; and
(6) Whereas, the TLLRWDA shall represent the state
before the Federal Emergency Management Agency, (FEMA), or
other federal agencies on matters relating to the TLLRWDA’s
structures and activities in the floodplains of the state; and
(7) Whereas, the TLLRWDA shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TLLRWDA
is responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chap-
ter 1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the TLLRWDA and the commission
are committed to the development and implementation of a coordi-
nated floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TLLRWDA and commission mutually desire to protect
and maintain a high quality environment and the health of the people
of the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the State’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TLLRWDA floodplain management
plan, and provide FEMA with necessary programmatic reporting in-
formation on such floodplain management plans established by the
TLLRWDA.
(4) Provide to the TLLRWDA all current forms, timeta-
bles, procedural rules and any policy documents of the commission
for addressing and processing complaints related to floodplain man-
agement of the state’s floodplains.
(5) Coordinate with the TLLRWDA those compliance
and enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TLLRWDA with access to the commis-
sion’s electronic database for all current Texas communities partic-
ipating in the NFIP and other information pertaining to designated
floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Low-Level Radioactive Waste Disposal Au-
thority agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted to
the Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities; and
evaluate flood hazards in connection with such facilities in order to
minimize the exposure of the above facilities and upstream and down-
stream properties to potential flood damage and the need for future
state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale. In
carrying out this paragraph, the TLLRWDA may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
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(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TLLRWDA’s respective state-owned structures and their contents
which are located in identified 100-year floodplains. The inventory
shall include the replacement costs and/or estimated fair market value
of each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TLLRWDA’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project and
to update FEMA on flood map changes that may be applicable. The
TLLRWDA will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TLLRWDA activities/projects in the floodplains
of the state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
t e effective date until termination. of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the Texas
Low-Level Radioactive Waste Disposal Authority, Attn: Executive
Director, 7701 North Lamar Blvd, Austin, Texas 78752.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.116. Adoption of Memoranda of Understanding between The
General Services Commission and The Texas Natural Resource Con-
servation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the General Services Commission and the Texas
Natural Resource Conservation Commission, which sets forth the co-
ordination of program responsibility and procedural mechanisms for
the National Flood Insurance Program (NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply, with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and
continuing programs for the construction of buildings, roads, and
other facilities and annually acquires and disposes of lands in flood
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hazard areas, all of which activities significantly influence patterns of
commercial, residential, and industrial development; and
(5) Whereas, the General Services Commission, here
within called the GSC, is a state agency with direct responsibility
for the planning, location, or construction of certain state buildings,
roads, or other facilities which maybe in the floodplains of the state;
and
(6) Whereas, the GSC may represent the state before the
Federal Emergency Management Agency, (FEMA), or other federal
agencies on matters relating to the GSC’s structures and activities in
the floodplains of the state; and
(7) Whereas, the GSC will cooperate with other state
agencies to establish a floodplain management plan for all its existing
and proposed structures and activities in the floodplains of the state;
and
(8) Whereas, for purposes of this MOU, the GSC in
conjunction with other state agencies is responsible for its structures
and activities in the floodplains of the state as defined by the NFIP
and related Regulations (44 CFR Chapter 1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been
designated as the State Coordinating Agency for the NFIP under the
Texas Water Code, §§16.311 et seq.; and
(11) Whereas, under §16.318 of the Texas Water Code,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP;
(12) Whereas, consistent with the intent of §§16.311 et
seq. of the Texas Water Code, the GSC and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public pol-
icy, the GSC and commission mutually desire to protect and maintain
a high quality environment and the health of the people of the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the floodplain management plan devel-
oped by the GSC and other state agencies, and provide FEMA with
necessary programmatic reporting information on such floodplain
management plans established by the GSC in cooperation with other
state agencies.
(4) Provide to the GSC all current forms, timetables, pro-
cedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the GSC and other state agencies
those compliance and enforcement issues that FEMA may raise
relative to floodplain management of the state’s floodplains.
(6) Provide the GSC and other state agencies with
access to the commission’s electronic database for all current
Texas communities participating in the NFIP and other information
pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The General Services Commission agrees to:
(1) Cooperate with other state agencies to seek compli-
ance with the FEMA’s minimum floodplain management standards
in the location and construction of its state-owned facilities within
identified floodplains.
(2) Cooperate with other state agencies to consider
flood hazards in state appropriations request for construction or
modification of buildings, roads, or other facilities transmitted to the
Legislative Budget Board and the Governor’s Budget and Planning
Office shall evaluate flood hazards when planning the modification
to existing or the location of new facilities and, as far as practicable,
shall consider the economic, safe and prudent use of floodplains in
connection with such facilities.
(3) Cooperate with other state agencies to consider
conomic, safe, and prudent use of floodplains in the administration of
state grant or loan programs involving the construction of buildings,
structures, roads, or other facilities; and evaluate flood hazards in
connection with such facilities in order to minimize the exposure
of the above facilities and upstream and downstream properties to
potential flood damage and the need for future state expenditures for
flood protection and flood disaster relief.
(4) Cooperate with other state agencies to evaluate flood
hazards in connection with lands or properties proposed for sale
to other public entities or private interests and shall, to the extent
permitted by state law, attach appropriate restrictions with respect to
uses of the lands or properties for sale. In carrying out this paragraph,
the GSC may make appropriate allowance for any estimated loss in
sales price resulting from the incorporation of use restrictions in the
sale documents.
(5) Cooperate with other state agencies to take flood
hazards into account when evaluating plans, projects, and requests for
loans or grants for programs which affect land use planning, including
state permit programs, and shall encourage land use appropriate to
the degree of hazard involved.
(6) Cooperate with other state agencies to prepare,
maintain, and update an inventory of the GSC’s respective state-
owned structures and their contents which are located in identified
100-year floodplains. The inventory shall include the replacement
costs and/or estimated fair market value of each structure and its
contents.
(7) Cooperate with other state agencies to maintain a
permanent record system which shows the date, location, and amount
of flood losses to GSC’s state-owned properties and structures.
(8) Cooperate with other state agencies to evaluate the
economic benefits of incorporated flood mitigation measures into the
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rehabilitation of the structure such that FEMA’s minimum floodplain
management standards are met. Where physically possible, econom-
ically beneficial, and environmentally feasible, federal disaster relief
loans or grants received by the state will be used to implement miti-
gation measures to reduce the potential for future flood damage.
(9) Cooperate with other state agencies to provide the
local participating community in which the modification to existing
or new facility is located all necessary information and data for the
community to document the project and to update FEMA on flood
map changes that may be applicable. The GSC will work with the
community to resolve any floodplain management issues.
(10) Cooperate with other state agencies to provide the
executive director of the commission with documentation (rules, poli-
cies, guidance, etc.) for development, supervision, and monitoring of
floodplain management plans for projects in the floodplains of the
state.
(11) Cooperate with other state agencies to provide to the
executive director of the commission information about modification
to existing and new facilities in the floodplains of the state required
for the annual evaluation of the State’s Implementation of a State
Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together and with other state agencies to
refine the existing process for screening and prioritization of project
proposals located in the floodplains of the state.
(2) Coordinate efforts with other state agencies in the
development and submission of reports as requested by FEMA to
demonstrate compliance with the minimum NFIP regulations.
(3) Communicate and coordinate and with other state
agencies and FEMA on matters relating to program/project planning
and implementation of activities/projects in the floodplains of the
state.
(4) Meet and with other state agencies semi-annually to
review and discuss the state’s floodplain management program.
(5) Work and with other state agencies together to de-
velop criteria for the development of floodplain management pro-
grams, that satisfy the state floodplain management standards as es-
tablished by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination. of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the
parties that the details of providing the services in support of this
MOU shall be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and the Americans With Disabilities Act
of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU to be
in writing shall be addressed to the respective party as follows:
Texas Natural Resource Conservation Commission, Attn: Executive
Director, P.O. Box 13087, Austin, Texas 78711-3087 and to the
General Services Commission, Attn: Executive Director, P.O. Box
13047, Capitol Station , Austin, Texas 78711-3047.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: January 1, 1998
Proposal publication date: July 29, 1997
For further information, please call: (512) 239-4640
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 363. Financial Assistance Programs
The Texas Water Development Board (the board) adopts the
repeal of existing §363.511 and new §363.511, containing the
provisions of a Memorandum of Understanding between Texas
Water Development Board and Texas Department of Housing
and Community Affairs, without changes to the proposed text as
published in the October 31, 1997, Texas Register issue of the
(22 TexReg 10618) and will not be republished. The new section
replaces the expired memorandum of understanding and details
the responsibility of each agency regarding the coordination
of funds out of the Economically Distressed Areas Program,
administered by the board, and the Colonia Fund, administered
by the Texas Department of Housing and Community Affairs.
The board finds that the two agencies are administering these
two funding programs both of which are intending to address the
water and wastewater needs of residents living in areas that lack
financial resource to address those needs. The Memorandum
of Understanding adopted in this rule will coordinate the use of
these two programs so as to maximize delivery of the funds and
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minimize administrative delay in the expenditure of the funds in
these two programs.
No comments were received on the proposed amendments.




The repeal is adopted under the authority of the Texas Wa-
ter Code, §6.104 which requires the board to adopt by rule
any memorandum of understanding between the board and any
other state agency. §363.511. Memorandum of Understanding
between Texas Water Development Board and Texas Depart-
ment of Housing and Community Affairs.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 31, 1997
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
The new section is adopted under the authority of the Texas
Water Code, §6.104 which requires the board to adopt by rule
any memorandum of understanding between the board and any
other state agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 31, 1997
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦




The Texas Water Development Board (board) adopts new
§371.24, concerning financial assistance to disadvantaged
communities through the Drinking Water State Revolving Fund,
without changes to the proposed text as published in the
October 31, 1997, issue of the Texas Register (22 TexReg
10620) and will not be republished. The new section includes
eligibility criteria, the definition of a disadvantaged community
and provisions for funding.
The eligibility criteria in §371.24(a) is defined as set forth in
Texas Water Code, §15.6041(c). The definition of a disad-
vantaged community in §371.24(b)(1), the term of loans in
§371.24(e) and the total amount of subsidies in §371.24(f)
are set forth pursuant to the Safe Drinking Water Act Amend-
ments of 1996, §1452. Pursuant to the Texas Water Code,
§15.602(5) and the Safe Drinking Water Act Amendments of
1996, §1452, the Board was given the authority to establish the
criteria for defining a disadvantaged community. The adjusted
median household income was used as one of the two criteria
in §371.24(b)(2) for defining a disadvantaged community pur-
suant to Texas Water Code, §15.602(5), which allows the Board
to establish criteria based on measures that may include income
levels of residents of the area. The adjusted median household
income is information that is readily available, is easily verified
and is indicative of the current economic situation of the commu-
nity. The 25% income threshold is a measure already used by
the Board to establish eligibility for the Economically Distressed
Areas Program pursuant to the Texas Water Code, §16.341(1).
Household affordability factors were used as the other criteria
in §371.24(b)(2) to define a disadvantaged community because
the factors measure whether a project is affordable to the
customers of the system. The household affordability factors
indicate the capacity of the customers to support the cost
of water and/or wastewater service, including debt service,
through user charges. If the water or combined water and
sewer bill exceeds a certain percentage of the adjusted median
household income, then the project would not be affordable
to the community without assistance from this program. The
percentage of the average water or combined water and sewer
bill to median household income is a methodology used by
other states in developing affordability guidelines as well as the
federal government in determining affordability of projects. The
1.0% for water rates used in §371.24(b)(2)(A) is the percentage
used by the Environmental Protection Agency in its User Manual
for the Municipality’s Ability to Pay Computer Model. The 2.0%
for water and sewer rates in §371.24(b)(2)(B) was used because
it was recognized that the additional cost of sewer services
impacts the ability of customers to pay for a new project and
this percentage was used by another state in developing its
affordability guidelines.
The average yearly water and sewer bill defined in §371.24(b)(5)
and (6) are calculated by applying the community’s rate struc-
ture to the average number of gallons of water used in-house
per year by the average occupied household. This was done to
minimize the differences in water usage for individual systems
when determining the percentage of the water or combined wa-
ter and sewer bill to the adjusted median household income.
The average number of gallons used in-house for water and
sewer in §371.24(b)(5) and (6) is the state-wide average of do-
mestic water that enters a household and returns via the sewer
system, and the numbers were based on data submitted by
political subdivisions and compiled by the Texas Natural Re-
sources Conservation Commission.
Section 371.24(d) provides that if the cost of the project exceeds
the estimated cost as listed on the intended use plan, then
the additional cost will be funded through the Water Supply
Account. This was done because of the limited amount of funds
available for the Drinking Water SRF and the disadvantaged
community account, and because of the Board’s necessity to
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establish funding lines for available funds and its procedure
for inviting applications that fall above the funding line. If the
additional costs were funded from the Drinking Water SRF, it
would affect the Board’s ability to fund all projects above the
funding line.
No comments were received on the proposed new section.
The new section is adopted under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: December 31, 1997
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
Chapter 375. State Water Pollution Control Re-
volving Fund
The Texas Water Development Board (the board) adopts
amendments to §375.17 and §375.52, the repeal of §§375.19-
375.21, and new §§375.20-375.22, concerning the State Water
Pollution Control Revolving Fund (SRF), without changes to
the proposed text as published in the October 31, 1997, issue
of the Texas Register (22 TexReg 10621) and will not be
republished. Section 375.20 is adopted with changes to the
proposed text. The amendments, repeals, and new sections
provide correction of federal requirements and cites and add
provisions to limit the amount of SRF funds that can be applied
for by any one loan application.
Amendments to §375.17, which addresses Capitalization Grant
Requirements, correct a cite for the Davis-Bacon Act and
comply with federal law in deleting the Davis-Bacon Act as a
federal requirement for funds appropriated after 1994. New
§375.19 addresses the Distribution of Funds and has added a
requirement to provide public notice of the availability of funds.
New §375.19 further adds a provision to limit a single loan
application to no more than 25% of the total SRF funds that
are available. The funds that are available as a result of this
section are offered at a 5% lower interest rate than funds from
other Board programs that serve similar purposes. The lower
interest rate offsets the effort required by borrowers to comply
with the additional federal requirements associated with the
SRF program. It is anticipated that there will be a demand for
the SRF funds, and the 25% limit should allow for the funding
of both large and small projects, while preventing a few large
borrowers from applying for most or all of the funds available.
This limitation on loan size is one step in a general Board plan
for assessment of SRF capacity and demand and for overall
improvement in the lending capacity of the SRF program.
New §375.20 has been renumbered from the repealed version,
addresses the Rating Process, and is unchanged in text except
for renumbering. New §375.21 has been renumbered from the
repealed version, addresses the Intended Use Plan, and is
unchanged in text. New §375.22 has been renumbered from
the repealed version, addresses Administrative Cost Recovery,
and is unchanged in text. Amendments to §375.52 correct cites
to subsections of new §375.22, which are needed as a result
of the renumbering of the new section.
No comments were received on the proposed amendments.
Program Requirements
31 TAC §§375.17, 375.19-375.22
The amendments and new sections are adopted under the
authority of the Texas Water Code, §6.101 and §15.605 which
provide the Texas Water Development Board with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State.
§375.20. Rating Process.
(a) The rating process will be used to rate treatment works
if a funds shortage exists under §375.19 of this title (related to
Distribution of Funds). The rating process is designed to achieve
optimum water quality management, consistent with public health
and water quality goals, and to give consideration to the varying
populations of the state’s political subdivisions. In situations where
the application includes line work and sewage treatment plant work,
and/or includes more than one sewage treatment plant, the application
will be given the rating calculated for the principal project, type
of work or the single facility which comprises the majority of the
cost. The criteria used to rate applications and the number of points
assignable to each criterion shall be as follows.
(1) Applications in which the principal project is a
sewage treatment plant or lines which are at 90% or greater of their
rated capacity as reported to the commission will receive three points.
(2) Applications in which the principal project is a
sewage treatment plant or lines which are 75% or greater but less
than 90% of their rated capacity as reported to the commission will
receive two points.
(3) Applications in which the principal project is a
sewage treatment plant or lines which are 65% or greater but less
than 75% of their rated capacity as reported to the commission will
receive 1.5 points.
(4) Applications in which the principal project is under
a schedule imposed by a court order, EPA administrative order, or
commission enforcement order which requires initiation of construc-
tion within 18 months will receive one point.
(5) Applications in which the principal project is required
to meet a higher level of treatment than required by their current
permit or in which the applicant elects not to discharge in order to
avoid higher levels of treatment will receive 1.5 points.
(6) Applications in which the principal project will
provide service to areas which have no sewerage systems and which
have documented public health problems will receive two points.
(7) Applicants which are proposing to construct noncon-
ventional, innovative, or alternative treatment or collection systems
will receive one point.
(8) Applicants having jurisdiction over a population of
1,000 or less will receive three points.
(9) Applicants having jurisdiction over a population
greater than 1,000, but less than 2,500 will receive 2.5 points.
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(10) Applicants having jurisdiction over a population of
2,500 or greater, but less than 10,000 will receive two points.
(11) Applicants having jurisdiction over a population of
10,000 or greater, but less than 100,000 will receive 1.5 points.
(12) Applicants having jurisdiction over a population of
100,000 or greater will receive one point.
(13) Applicants whose proposed project will create or
upgrade a system that qualifies as a regional system under the
definition of Texas Water Code, §17.001(24), will receive one point.
(b) The rating score will be the sum of the points assigned
to the application under all criteria which are applicable to the
application.
(c) In the event more than one applicant receives the same
rating score, funding will first be made available to the applicant(s)
whose sewage treatment plant(s) or lines are at the greatest percentage
of their rated capacities.
(d) Where the existing treatment facilities will be abandoned
and sewage diverted to a different location, the diversion line will be
given the rating score of the treatment facilities to be abandoned.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: January 1, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
31 TAC §§375.19-375.21
The repeals are adopted under the authority of the Texas Water
Code, §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: January 1, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
Board Action on Application
31 TAC §375.52
The amendment is adopted under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: January 1, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter JJ. Cigarette and Tobacco Products
Regulation
34 TAC §3.1201
The Comptroller of Public Accounts adopts new §3.1201,
concerning the fee for outdoor advertising of cigarettes or
tobacco products and the imposition of an administrative penalty
for a violation of the Act, with changes to the proposed text as
published in the September 5, 1997, issue of the Texas Register
(22 TexReg 8929).
The 75th Legislature, 1997, in Senate Bill 55, amended the
Health and Safety Code, Chapter 161, to require a purchaser of
advertising to be liable for a fee based on the gross sales price
of any outdoor advertising of cigarettes or tobacco products
in this state. Additionally, the comptroller was authorized to
impose an administrative penalty against a purchaser who
violates a section or rule associated with the Act.
The comptroller made changes to subsection (f)(1), to clarify
that records relating to the purchase of outdoor advertising
should be kept by the purchaser for at least four years after
the date each report is filed with the comptroller.
The title of subsection (h) was changed to "Administrative reme-
dies" to more accurately describe the information presented in
the subsection. In addition, the paragraphs under subsection
(h) have been reorganized and new information has been added
regarding notification of violations, the administrative hearings
process, and the judicial recourse process.
Comments were received from Covington & Burling, a Wash-
ington, D.C., law firm, concerning the legality of the statute and
the rule. Covington & Burling contends that the fee on outdoor
advertising of cigarettes and tobacco products violates the first
amendment to the United States Constitution, and the Texas
Constitution, Article I, §8, therefore, the comptroller should not
propose rules to implement the provisions of the statute. The
comptroller disagreed since the constitutionality of the statute is
an issue under the jurisdiction of the state and federal courts.
Administrative agencies have no power to determine the consti-
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tutionality of statutes, Texas Board of Pharmacy v. Walgreen
Texas Co., 520 S.W.2d 845. The comptroller also believes the
proposed rule is consistent with the authority granted the comp-
troller in the Government Code, Chapter 2001, and the Health
and Safety Code, Chapter 161, as amended by the 75th Legisla-
ture, 1997. Under Government Code, §311.021, it is presumed
that the legislature intended "compliance with the constitution of
this state and the United States..." See also Linick v. Employers
Mutual Casualty Co., 822 S.W.2d 297.
Covington & Burling also recommended adding language to the
rule to exempt advertising expense information reported by the
cigarette manufacturers from disclosure under the Texas Open
Records Act (Public Information Act). The comptroller rejected
this recommendation because there is no statutory authority to
implement the recommendation.
Covington & Burling also commented that the definition of "gross
sales price" is too broad and suggested that the definition be
changed to exclude artwork and design from the production
cost component of gross sales price. The comptroller agreed to
revise the definition and subsection (a)(2)(A) has been changed
to clarify the term "gross sales price."
This new section is adopted under the Tax Code, §111.002 and
§111.0022, which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions assigned to the comptroller
by law.
The new section implements the Health and Safety Code,
§§161.121, 161.123, 161.125 and the Tax Code, §154.1142.
§3.1201. Fee for Outdoor Advertising of Cigarettes or Tobacco
Products.
(a) Definitions. The following words and terms, when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Cigarettes - This term has the meaning assigned by
Tax Code, §154.001.
(2) Gross sales price - The sum of:
(A) production costs, including the cost of layout,
paper, materials, printing, distribution, and sign installation, but not
the cost of design and artwork;
(B) media costs, including the cost for leasing bill-
boards, or any other outdoor space where a message or sign is dis-
played; and
(C) cost of sales or commissions paid to an agency
or broker.
(3) Outdoor advertising - A medium, including a struc-
ture, display, light device, figure, painting, drawing, message, plaque,
poster, sign, or billboard, that:
(A) is used to advertise or to inform;
(B) is visible from the main-traveled way of a street
or highway; and
(C) does not include:
(i) a medium displayed inside a building, even if
the medium is visible from outside the building; or
(ii) a medium that displays the name of the
business, unless that medium also contains a cigarette or tobacco
product trade mark, brand or trade name, or logo type.
(4) Purchase - A transaction, including:
(A) an installment and credit purchase;
(B) an exchange of service for service or money;
(C) a signed contract between a purchaser and a seller;
and
(D) any other transaction that is the functional equiv-
alent of a purchase.
(5) Tobacco product - This term has the meaning assigned
by the Tax Code, §155.001.
(b) Fee imposed. A fee is imposed on each purchaser of
outdoor advertising in an amount that is equal to 10% of the gross
sales price of any outdoor advertising of cigarettes or tobacco products
in this state.
(c) Reporting period. A purchaser of outdoor advertising for
cigarettes or tobacco products shall file a report on or before the 20th
day of the month following the end of the calendar quarter in which
the advertising was purchased.
(1) Except as provided in paragraph (2) of this subsection,
the calendar quarter report due dates and the corresponding reporting
periods are:
Figure: 34 TAC 3.1201(c)(1)
(2) The first report due will cover the period of September
1, 1997, through December 31, 1997. The due date for the report
due October 20, 1997, is extended to January 20, 1998.
(d) Report forms. Each purchaser must report the outdoor
advertising fee on the Texas cigarettes or tobacco products outdoor
advertising fee report as prescribed by the comptroller. The fact that
a purchaser does not receive the form or does not receive the correct
form from the comptroller for the filing of the report does not relieve
the purchaser of the responsibility of filing a report and paying the
required fee.
(e) Payment of the fee. On or before the 20th day of the
month following each reporting period, every purchaser shall remit
the total fee amount due.
(f) Records required.
(1) Invoices, purchase contracts, installment or credit
agreements, or any other records relating to the outdoor advertising
purchase must be kept by the purchaser for at least four years after
the date each report is filed with the comptroller.
(2) Any records or equipment of any person liable for the
fee must be made available to the comptroller or the comptroller’s
representative for examination to verify the accuracy of any report
made or to determine the fee liability in the event no report is filed.
(3) Each purchaser must maintain records showing:
(A) the location at which outdoor advertising is
displayed in this state;
(B) the date on which the advertising was purchased;
(C) the gross sales price paid for outdoor advertising
displayed in this state; and
(D) if outdoor advertising is purchased for display in
more than one state, information to support an allocation to Texas of
the appropriate portion of the total amount paid.
(g) Penalty and interest.
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(1) A purchaser who does not file a report as provided
by subsection (c) of this section, shall pay a penalty of 5.0% of the
amount of the fee due and payable. If the purchaser does not file the
report and pay the fee before the 30th day after the date on which the
fee or report is due, the person shall pay a penalty of an additional
5.0% of the amount of the fee due and payable.
(2) The provisions of the Tax Code, Chapter 101 and
Chapters 111 through 113, apply to the administration, payment, col-
lection, and enforcement of fees imposed under this section, in the
same manner as those chapters and sections apply to the administra-
tion, payment, collection, and enforcement of taxes imposed under
the Tax Code, Title 2.
(h) Administrative remedies.
(1) A purchaser of outdoor advertising who violates any
part of the Health and Safety Code, §161.123, or a rule adopted under
that section, will be subject to an administrative penalty and will be
notified by certified mail of the reasons for the penalty. The recourse
for a purchaser who does not agree with the imposed administrative
penalty will be governed by the provisions of the Tax Code, Chapter
111, the Government Code, Chapter 2001, and §§1.1-1.42 of this title
(relating to Practice and Procedure).
(2) The administrative penalty for a violation may be in
an amount not to exceed $5,000. Each day a violation continues or
occurs is a separate violation for the purpose of imposing a penalty.
(3) The following factors shall be taken into consideration
when an administrative penalty is imposed:
(A) the amount of fees due and owing;
(B) the attempted concealment of misconduct by the
person who committed the violation;
(C) premeditated misconduct by the person who
committed the violation;
(D) intentional misconduct by the person who com-
mitted the violation;
(E) the motive of the person who committed the vio-
lation;
(F) prior misconduct of a similar or related nature by
the person who committed the violation;
(G) prior written warnings from any government
agency or official regarding statutes or regulations pertaining to the
misconduct;
(H) violation by the person who committed the
violation of an order of the comptroller;
(I) lack of rehabilitative potential or likelihood for
future misconduct of a similar nature;
(J) relevant circumstances increasing the seriousness
of the misconduct; and
(K) any other matter justice may require.
(4) If the comptroller finds that a violation has occurred
and imposes an administrative penalty, the comptroller shall give
notice of the violation by certified mail to the permit holder within
15 days of the finding of a violation. The notice must include a
statement of the rights of the permit holder to judicial review.
(5) If the permit holder does not respond to the written
notice of violation within 15 calendar days or requests an adminis-
trative hearing, a hearing will be set. The notice of the setting of
the hearing shall be governed by §§1.1-1.42 of this title. The permit
holder will have 15 days in which to respond to the setting of the
hearing.
(6) If the comptroller finds that a purchaser of outdoor ad-
vertising violates this section or Health and Safety Code, Subchapter
K, §161.123, or a rule made pursuant to these sections, the comp-
troller may impose an administrative fine and/or suspend or revoke a
permit pursuant to the Tax Code, §154.1142.
(7) An administrative hearing will be held at the office of
the Comptroller of Public Accounts in Austin, Texas. The recourse
for a permit holder who does not agree with the administrative
decision will be governed by the provisions of the Tax Code, Chapter
111; Government Code, Chapter 2001; and §§1.1-1.42 of this title.
(8) The burden of proof in an administrative hearing
pursuant to this rule is by a preponderance of the evidence unless
otherwise provided by statute.
(9) A penalty collected under this section shall be
deposited in the general revenue fund.
(i) If the purchaser of outdoor advertising does not pay the
amount of the administrative penalty, the comptroller may refer the
matter to the attorney general for collection of the amount of the
penalty.
(j) Effective date. The fee is imposed on all outdoor
advertising of cigarettes or tobacco products purchased after August
31, 1997.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: January 5, 1998
Proposal publication date: September 5, 1997
For further information, please call: (512) 463–3699
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part VII. Texas Commission on Law En-
forcement Officer Standards and Education
Chapter 211. Administrative Division
37 TAC §211.1
The Texas Commission on Law Enforcement Officer Standards
and Education adopts an amendment to §211.1, concerning
Definitions, without changes to the proposed text as published
in the October 3, 1997, issue of the Texas Register (22 TexReg
9863).
This section is amended to include definitions of the terms
"Contract Jail" and "Contract Jailer," which will be used in
proposed new sections regarding contract jailer certification.
The Contract Jailer Certification program is required by Senate
Bill 367, passed during the 75th legislative session.
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Comments were received questioning whether the definition of
"Contract Jail" as it appears in the amendments limits the types
of inmates that can be held in a correctional facility. In response,
staff noted that, on the contrary, the section merely defines
the facilities whose personnel must be certified under the new
Contract Jailer Certification program.
Comments were received from BRG Correctional Management
Services.
The Commission is authorized to adopt new rules by Texas
Government Code Annotated, Chapter 415, §415.010.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716747
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Effective date: March 1, 1998
Proposal publication date: October 3, 1997
For further information, please call: (512) 450–0188
♦ ♦ ♦
Chapter 221. Proficiency Certificates and Other
Post-Basic Licenses Division
37 TAC §221.33
The Texas Commission on Law Enforcement Officer Standards
and Education adopts new §221.33, concerning firearms in-
structor proficiency, without changes to the proposed text as
published in the October 3, 1997, issue of the Texas Register
(22 TexReg 9864).
This section was developed to implement a new program to cer-
tify firearms instructors for law enforcement. The certificate is
not mandatory. It is a voluntary certificate which an instructor
can obtain to demonstrate his or her advanced proficiency in the
area of firearms instruction for law enforcement. Requirements
for issuance of the certificate include designation as firearms
instructor for an agency or academy; three years experience
as an officer or firearms instructor; a Commission Instructor
License; completion of the firearms instructor course; and no
prohibitive criminal history.
Comments were received regarding this section requesting
that the Commission consider the National Rifle Association’s
40-hour Police Firearm Instructor Course as an appropriate
substitute for the Commission’s firearms instructor course. In
response, staff noted that the Commission has considered and
rejected courses offered by the NRA as substitutes for the
Commission’s course, based on testimony offered during the
Commission’s September 1997 quarterly meeting.
Comments were received from the Gainesville Police Depart-
ment.
The Commission is authorized to issue proficiency certificates
by Texas Government Code Annotated, Chapter 415, §415.010.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 12, 1997.
TRD-9716746
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and Educa-
tion
Effective date: March 1, 1998
Proposal publication date: October 3, 1997
For further information, please call: (512) 450–0188
♦ ♦ ♦
Part IX. Commission on Jail Standards
Chapter 259. New Construction Rules
New Maximum Security Design, Construction, and
Furnishing Requirements
37 TAC §§259.135, 259.136, 259.143
The Commission on Jail Standards adopts amendments to
§§259.135, 259.136, and 259.143, concerning New Construc-
tion Rules, New Maximum Security Design, without changes to
the proposed text as published in the October 17, 1997, issue
of the Texas Register (22 TexReg 10255).
Adoption of the rule will allow greater flexibility to design
professionals and the Commission in the placement of and
number of sanitary fixtures in county jail design.
The rule functions to allow the placement of showers within
a dormitory sleeping area or day room space and allows
the Commission to determine the sufficient number of toilets,
lavatories, and showers to be provided in day rooms.
No comments were received.
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
New Lockup Design, Construction and Furnishing
Requirements
37 TAC §§259.232, 259.233, 259.239
The Commission on Jail Standards adopts amendments to
§§259.232, 259.233, and 259.239, concerning New Construc-
tion Rules, New Lockup Design, without changes to the pro-
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posed text as published in the October 17, 1997, issue of the
Texas Register (22 TexReg 10256).
Adoption of the rule will allow greater flexibility to design
professionals and the Commission in the placement of and
number of sanitary fixtures in county jail design.
The rule functions to allow the placement of showers within
a dormitory sleeping area or day room space and allows
the Commission to determine the sufficient number of toilets,
lavatories, and showers to be provided in day rooms.
No comments were received.
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
37 TAC §§259.330, 259.331, 259.338
The Commission on Jail Standards adopts amendments to
§§259.330, 259.331 and 259.338, concerning New Construc-
tion Rules, New Medium Security Design, without changes to
the proposed text as published in the October 17, 1997, issue
of the Texas Register (22 TexReg 10257).
Adoption of the rule will allow greater flexibility to design
professionals and the Commission in the placement of and
number of sanitary fixtures in county jail design.
The rule functions to allow the placement of showers within
a dormitory sleeping area or day room space and allows
the Commission to determine the sufficient number of toilets,
lavatories, and showers to be provided in day rooms.
No comments were received.
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
37 TAC §§259.430, 259.431, 259.437
The Commission on Jail Standards adopts amendments to
§§259.430, 259.431 and 259.437, concerning New Construc-
tion Rules, New Minimum Security Design, without changes to
the proposed text as published in the October 17, 1997, issue
of the Texas Register (22 TexReg 10258).
Adoption of the rule will allow greater flexibility to design
professionals and the Commission in the placement of and
number of sanitary fixtures in county jail design.
The rule functions to allow the placement of showers within
a dormitory sleeping area or day room space and allows
the Commission to determine the sufficient number of toilets,
lavatories, and showers to be provided in day rooms.
No comments were received.
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
37 TAC §259.438
The Commission on Jail Standards adopts an amendment to
§259.438, concerning New Construction Rules, New Minimum
Security Design, without changes to the proposed text as
published in the October 17, 1997, issue of the Texas Register
(22 TexReg 10259).
Adoption of the rule will provide consistent minimum security
standards.
The rule functions to provide wall construction for minimum
security facilities which matches existing and present minimum
security construction.
No comments were received.
The amendment isproposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
22 TexReg 12790 December 26, 1997 Texas Register




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
New Long-Term Incarceration Design, Construc-
tion and Furnishing Requirements
37 TAC §§259.739, 259.740, 259.747
The Commission on Jail Standards adopts amendments to
§§259.739, 259.740 and 259.747, concerning New Construc-
tion Rules, New Long-Term Incarceration Design, without
changes to the proposed text as published in the October 17,
1997, issue of the Texas Register (22 TexReg 10259).
Adoption of the rule will allow greater flexibility to design
professionals and the Commission in the placement of and
number of sanitary fixtures in county jail design.
The rule functions to allow the placement of showers within
a dormitory sleeping area or day room space and allows
the Commission to determine the sufficient number of toilets,
lavatories, and showers to be provided in day rooms.
No comments were received.
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance, and operation of county jails.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
Chapter 283. Discipline and Grievances
37 TAC §283.1
The Commission on Jail Standards adopts amendments to
§283.1, concerning Discipline and Grievances, without changes
to the proposed text as published in the October 17, 1997, issue
of the Texas Register (22 TexReg 10260).
Adoption of the rule will allow inmates to sign a waiver for a
disciplinary hearing regarding major and minor infractions.
The rule functions to require that an inmate be properly notified
prior to signing a waiver for a disciplinary hearing, that the
waiver contain specific items, and prohibit loss of good time
as being part of a waiver.
No comments were received.
The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures
establishing minimum standards for the custody, care, and
treatment of prisoners.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Commission on Jail Standards
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 463-5505
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 15. Medicaid Eligibility
Subchapter A. General Information
40 TAC §15.105
The Texas Department of Human Services (DHS) adopts
amendments to §15.105 and §15.500, concerning description
of eligible clients and nonvendor living arrangements, in its
Medicaid Eligibility chapter.
The justification for the amendments is to comply with the
Balanced Budget Act of 1997. The amendments provide
continued Medicaid coverage for children who were receiving
Supplemental Security Income (SSI) benefits as of August 22,
1996, and were subsequently denied because of the change in
disability criteria required by Public Law 104-193.
The amendments will function by ensuring that DHS is in
compliance with federal law.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective July 1, 1997.
The amendment implements §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.105. Description of Eligible Clients.
The Texas Medical Assistance Program provides, under Title XIX
(Medicaid) of the Social Security Act, certain benefits to all indi-
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viduals who meet the department’s definition of eligible recipients.
Eligible recipients are:
(1)-(16) (No change.)
(17) children who were receiving SSI benefits as of
August 22, 1996, and were subsequently denied because of the change
in disability criteria required by Public Law 104-193. This coverage
is mandated by Public Law 105-33, the Balanced Budget Act of 1997,
effective July 1, 1997.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716663
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1997
Proposal publication date: N/A
For further information, please call: (512) 438–3765
♦ ♦ ♦
Subchapter F. Budgets and Payment Plans
40 TAC §15.500
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective July 1, 1997.
The amendment implements §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.500. Nonvendor Living Arrangements.
(a) The department determines eligibility for individuals and
couples (in nonvendor living arrangements) who:
(1) apply for retroactive Medicaid coverage;
(2) apply for or have eligibility redetermined under the
Social Security Act, 1929(b)(2)(B) or TP51J criteria;
(3) apply for or have eligibility redetermined under vari-
ous federally-mandated Medicaid Assistance Only (MAO) programs;
(4) apply for or have eligibility redetermined under home
and community-based waiver programs.
(b)-(d) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716664
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1997
Proposal publication date: N/A




The Texas Department of Human Services (DHS) adopts
amendments to §15.410 and §15.475, concerning deeming of
resources and deeming of income, in its Medicaid Eligibility
chapter.
The justification for the amendments is to comply with federal
regulations effective September 8, 1997. The amendments
mandate that an ineligible spouse or parent who is absent from
a deeming household solely because of active duty continues
to be a member of the household for income and resource
deeming purposes for long-term care Medicaid eligibility.
The amendments will function by ensuring that DHS is in
compliance with federal regulations.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective September 8, 1997.
The amendment implements §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.410. Deeming of Resources.
(a)-(b) (No change.)
(c) Deeming for ineligible spouse or parent absent because
of active duty military assignment. An ineligible spouse or parent
who is absent from a deeming household solely because of an active
duty military assignment continues to be considered a member of
the household for resources deeming purposes. If the absent service
member’s intent to continue living in the household changes, deeming
stops beginning with the month following the month in which the
intent changed.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716661
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 8, 1997
Proposal publication date: N/A




The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
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provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective September 8, 1997.
The amendment implements §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.475. Deeming of Income.
(a) The following requirements apply:
(1)-(2) (No change.)
(3) Deeming only applies in household situations. Unless
temporarily absent, only those individuals residing in the household
are a part of the household for deeming purposes. An individual
is not a member of the household for deeming purposes if he is
absent from home for a period which is not a temporary absence.
A temporary absence exists when an individual (eligible individual
or child, or ineligible spouse, parent, or child) leaves the household
but intends to, and does, return in the same month or the following
month. If the absence is temporary, deeming continues to apply. An
ineligible spouse or parent who is absent from a deeming household
solely because of an active duty military assignment continues to
be considered a member of the household for income deeming
purposes. If the absent service member’s intent to continue living
in the household changes, deeming stops beginning with the month
following the month in which the intent changed.
(4) (No change.)
(b)-(d) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716662
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 8, 1997
Proposal publication date: N/A




The Texas Department of Human Services (DHS) adopts
amendments to §§15.435, 15.460, and 15.475, concerning
liquid resources, income exemptions, and deeming of income,
in its Medicaid Eligibility chapter.
The justification for the amendments is to comply with the
Balanced Budget Act of 1997. The amendments exclude from
income and resources payments made in the class settlement
of Susan Walker vs. Bayer Corporation, when determining
Medicaid eligibility.
The amendments will function by ensuring that DHS is in
compliance with federal law.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective August 5, 1997.
The amendment implements §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.435. Liquid Resources.
(a)-(q) (No change.)
(r) Payments from Susan Walker vs. Bayer Corporation
lawsuit. Effective August 5, 1997, Public Law 105-33 excludes
payments made in the class settlement of the Susan Walker vs. Bayer
Corporation lawsuit.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716659
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: August 5, 1997
Proposal publication date: N/A
For further information, please call: (512) 438–3765
♦ ♦ ♦
Subchapter E. Income
40 TAC §15.460, §15.475
The amendments are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds. The amendments are adopted in compliance with fed-
eral requirements effective August 5, 1997.
The amendments implement §§22.001-22.030 and §§32.001-
32.042 of the Human Resources Code.
§15.460. Income Exemptions.
(a) (No change.)
(b) The Texas Department of Human Services exempts
income that a client receives from any of the following sources:
(1)-(35) (No change.)
(36) payments made in the class settlement of the Susan
Walker vs. Bayer Corporation lawsuit, as required by Public Law
105-33, effective August 5, 1997.
§15.475. Deeming of Income.
(a) The following requirements apply:
(1)-(3) (No change.)
(4) The Texas Department of Human Services (DHS)
exempts certain types of income that may be received by a client’s
ineligible spouse, ineligible parent, a parent’s ineligible spouse, or
any ineligible children living in the household. The following types
of income are not deemed to the client:
(A)-(FF) (No change.)
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(GG) payments made in the class settlement of the
Susan Walker vs. Bayer Corporation lawsuit, as required by Public
Law 105-23, effective August 5, 1997.
(b)-(d) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 11, 1997.
TRD-9716660
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: August 5, 1997
Proposal publication date: N/A
For further information, please call: (512) 438–3765
♦ ♦ ♦
Chapter 20. Cost Determination Process
40 TAC §§20.102-20.105, 20.111
The Texas Department of Human Services (DHS) adopts
amendments to §§20.102, 20.103, 20.104, 20.105, and 20.111,
concerning Cost Determination Process, without changes to
the proposed text published in the October 17, 1997, issue
of the Texas Register (22 TexReg 10261). The text will not
be republished. The adoption is submitted concurrently with an
adoption by the Texas Health and Human Services Commission
to amend corresponding provisions of Title 1, Chapter 355,
Texas Administrative Code.
Justification for the amendments is that the proposed changes
will enable providers of DHS services to submit more accurate
cost reports by clarifying allowable and unallowable costs for
cost reporting purposes. The proposed changes will also give
providers more flexibility to document costs related to the 1997
transition year for the cost determination rules.
The amendments will function by clarifying the intent of the
cost determination rule provisions. The amendments will clarify
current allowable and unallowable cost rules in certain areas
including related party leases, losses due to theft, related party
costs determined at actual costs, cost of private aircraft, and
Medicaid as payor of last resort. Clarifications are also being
made to the rules regarding the reporting of expenses and
revenues, direct voucher payment systems, and reporting net
interest income after offsetting interest income against interest
expense. A provision requiring that supportive documentation
for the 1997 cost report be dated by June 30, 1997 is being
deleted.
In addition, for community-based programs the amendments
will, in the administrative contract violation section, streamline
the appeals process for contract cancellation resulting from
failure to submit a properly completed cost report. The
amendments eliminate the informal reconsideration process
while retaining the provider’s right to a formal appeal of the
contract cancellation.
The department received no comments regarding the adoption
of the amendments.
The amendments are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs;
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.
The amendments implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 9, 1997.
TRD-9716556
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: December 29, 1997
Proposal publication date: October 17, 1997
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 79. Legal Services
Subchapter E. Advisory Committees
40 TAC §§79.402-79.404
The Texas Department of Human Services (DHS) adopts
amendments to §§79.402-79.404. Section 79.404 is adopted
with changes to the proposed text as published in the November
7, 1997, issue of the Texas Register (22 TexReg 10945).
Sections 79.402 and 79.403 are adopted without changes and
will not be republished.
The justification for the amendments is to comply with state leg-
islation by creating the Nursing Facility Administrators Advisory
Committee and the Alzheimer’s Advisory Committee, delete ex-
pired committees, and change abolishment dates of continued
committees.
The amendments will function by ensuring that there will be
responsible and consistent operation of the Nursing Facility
Administrators Advisory Committee, and that there will be
more comprehensive planning for and treatment of Alzheimer’s
patients.
The department received no comments regarding adoption of
the amendments, but has initiated a minor editorial change
to the text of §79.404(c)(1) and §79.404(d)(1) by spelling out
Human Resources Code to clarify and improve the accuracy of
the sections.
The amendments are adopted under the Human Resources
Code, Title 2, Chapter 22, which authorizes the department
to administer public assistance programs, and Human Re-
sources Code §32.0246, which requires the appointment of an
Alzheimer’s Advisory Committee; the Health and Safety Code,
§242.303, which established the Nursing Facility Administrators
Advisory Committee; and Texas Civil Statute, Article 6252-33,
which governs operations of advisory committees.
The amendments implement the Human Resources Code,
§§22.001- 22.030 and 32.0246; the Health and Safety Code,
§242.303; and Texas Civil Statute, Article 6252-33.
§79.404. Committees Established by the Board.
(a) Aged and Disabled Services Advisory Committee.
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(1) Legal base. The committee’s legal base is the Human
Resources Code, §22.009.
(2) Responsibilities. The committee advises the Board
and the department about developing policy, programs, and budget for
the purpose of affecting immediate and long-range plans for services
to the aged and persons with disabilities who are in institutional or
community-based care.
(3) Structure.
(A) The committee has members consisting of advo-
cates for the aged and people with disabilities, providers, and others
with knowledge or interest in the program.
(B) Committee members serve four-year rotating
terms, with one-fourth of the membership rotating off service each
year.
(4) Abolishment date. The abolishment date is August
31, 2001.
(b) Client Self-Support Services Advisory Council.
(1) Legal base. The council’s legal base is the Human
Resources Code, §22.009.
(2) Responsibilities. The council advises the Board and
the department about programs administered under client self-support,
including Aid to Families with Dependent Children, Food Stamps,
Medicaid, employment services, nutrition services, and teen preg-
nancy prevention, but is not required to review proposals previously
reviewed and recommended by another advisory committee.
(3) Structure.
(A) The council membership has a representative
balance of service providers, consumer advocates, and others with
knowledge or interest in client self-support services.
(B) Representatives of state agencies with an interest
or role in the council’s field of work serve as ex-officio members.
Ex-officio members serve until they are replaced by the agency they
represent.
(C) Council members serve staggered four-year rotat-
ing terms. Membership may be reduced through attrition, to not less
than six members.
(4) Abolishment date. The abolishment date is August
31, 2001.
(c) Family Violence Advisory Committee.
(1) Legal base. The committee’s legal base is the Human
Resources Code, §22.009.
(2) Responsibilities. The committee advises the Board
and the department about family violence program services, issues,
and policy.
(3) Structure.
(A) The committee has 11 regular members repre-
senting family violence providers, the legal system, law enforcement,
other health and human services advocates for elderly citizens and
children, and formerly battered women.
(B) Committee members serve four-year, rotating
terms, with approximately one-fourth of the membership rotating off
service each year.
(4) Abolishment date. The abolishment date is Septem-
ber 1, 1996.
(d) Child and Adult Care Food Program (CACFP) Advisory
Committee.
(1) Legal basis. The committee’s legal base is the Human
Resources Code, §22.009.
(2) Responsibilities. The committee advises the Board
and DHS on policies, procedures, and management issues of all
child and nutrition programs, including the child and adult care food
program.
(3) Structure.
(A) The committee membership has a representative
balance of family day home sponsors and providers, directors of adult
day care centers and child day care centers, concerned citizens, and
parents and relatives who participate in the CACFP.
(B) Representatives of state agencies and federal
agencies with an interest or role in the committee’s field of work
serve as ex-officio members. Ex-officio members serve until they are
replaced by the agency they represent.
(C) Committee members serve four-year rotating
terms, with approximately one-fourth of the membership rotating off
service each year.
(D) The committee will meet at least four times per
year.
(4) Abolishment date. The abolishment date is August
31, 2000.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on December 9, 1997.
TRD-9716557
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: January 1, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 438-3765
♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.
The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)
This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.
Texas Department of Insurance
Adopted Action
The Commissioner of Insurance at a public hearing held on December
3, 1997, at 10:00 a.m. under Docket Number 2312 in Room 100 of
the William P. Hobby, Jr. State Office Building, 333 Guadalupe Street
in Austin, Texas, adopted numerous changes to the Homeowners
and Dwelling sections of the Texas Personal Lines Manual (Manual)
to implement the use of Public Protection Classifications (PPCs)
under the Fire Suppression Rating Schedule and to implement other
necessary changes to the form and rating rules and rating tables
and premium charts in these two sections. The Commissioner also
adopted amendments to the declarations pages of Texas Homeowners
Policy forms and Texas Dwelling Policy forms to implement the use
of Public Protection Classifications under the Fire Suppression Rating
Schedule. The action taken by the Commissioner was proposed by
Department staff in a petition filed on October 14, 1997 (Reference
Number P-1097-32-I). Notice was published in the October 24,
1997 issue of the Texas Register(22 TexReg 10515 and 10557).
The Commissioner adopted the staff’s petition with changes to the
proposal as noticed in theTexas Register. The adopted revisions are
effective February 1, 1998.
The Commissioner after due consideration has determined that it is
necessary and in the public interest to adopt the following: (1) in
the Homeowners Section of the Texas Personal Lines Manual: (a)
new rating rules, amendments to rating rules, and repeal of rating
rules in Subsection VI to implement the use of Public Protection
Classifications under the Fire Suppression Rating Schedule, in lieu
of key rates, as a rating component in determining premiums for
coverage under Texas Homeowners Policy forms; (b) new rate tables
and premium charts, amendments to current rate tables and premium
charts, and the repeal of current rate tables and premium charts
to implement the use of Public Protection Classifications under
the Fire Suppression Rating Schedule, in lieu of key rates, as a
rating component in determining premiums for coverage under Texas
Homeowners Policy forms; (c) changes to form and rating rules
unrelated to implementation of the PPC system, including (I) repeal
of Rule III-C, Minimum Coverage; (ii) amendment of Rule IV-A-
14-h, Windstorm, Hurricane, and Hail Exclusion Endorsement and
of the related Rating Examples; (iii) amendment of form rules to
move applicable premium charges currently in the rules to new
premium charts in the Rate Tables and Premium Charts subsection
and to reference these charts in the rules, including Rule IV-
A-12, Personal Computer Coverage; Rule IV-A-18, Unit Owners
Outbuildings and Other Structures Coverage Endorsement HO-180;
Rule IV-C-1, Townhouse Loss Assessment Coverage; Rule IV-C-
3, Condominium Loss Assessment Coverage; and Rule IV-C-4,
Neighborhood Homeowners Loss Assessment Coverage Endorsement
HO-315; (iv) amendment of Rule VI-F, Specifically Rated Risks,
to include the rating factors for fire resistive and semi-fire resistive
and sprinklered risks currently in Premium Chart No. 4 - Texas
Tenants Forms HOB-T and HOC-T or Condominium Forms HO-
CON-B and HO-CON-C (Premium Chart No. 4 is repealed pursuant
t this Order); and (v) amendment of Rule VI-M-1, Premium
Computation, relating to renewal policies; (d) changes to rate tables
and premium charts unrelated to implementation of the PPC system,
including: (I) amendments to specify premiums in dollars and
cents in lieu of premiums rounded to the nearest dollar; and (ii)
amendment of rating tables to reflect the fact that there is no longer
a property minimum premium rule; (iii) new premium charts in
Subsection X (Rate Tables and Premium Charts) that have been
moved from rules in Subsection IV, Optional Additional Coverages
and Endorsements; (2) in the Dwelling Section of the Texas Personal
Lines Manual: (a) new rating rules, amendments to rating rules,
and repeal of rating rules in Subsection VI to implement the use of
Public Protection Classifications under the Fire Suppression Rating
Schedule, in lieu of key rates, as a rating component in determining
premiums for coverage under Texas Dwelling Policy forms; (b)
new rate tables and premium charts, amendments to current rate
tables and premium charts, and the repeal of current rate tables
and premium charts to implement the use of Public Protection
Classifications under the Fire Suppression Rating Schedule, in lieu
of key rates, as a rating component in determining premiums for
Texas Dwelling Policy forms; (c) changes to form and rating rules
unrelated to implementation of the PPC system, including (I) repeal
of Rule III-C, Minimum Coverage; (ii) amendment of Rule VI-C-
2-a, Additional Premium Modifications, Tenant Occupancy Charge,
to move the premium chart currently in the rule to the Rate Tables
and Premium Charts subsection and to reference the chart in the
rule; (iii) amendment of Rule VI-H-1-a on Premium Computation,
relating to renewal policies and amendment of the rating example to
provide for the flex calculation after the deductible calculation; and
(iv) amendment of Rule VI-I, Interpolation of Premium; (d) changes
to rate tables and premium charts unrelated to implementation of
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the PPC system, including: (I) amendments to specify premiums
in dollars and cents in lieu of premiums rounded to the nearest
dollar; (ii) amendment of rating tables to reflect the fact that
there is no longer a property minimum premium rule; (iii) new
premium chart that has been moved from Rule VI-C-2-a, Additional
Premium Modifications, Tenant Occupancy Charge, to the Rate
Tables and Premium Charts subsection; (iv) amendment of the
instructions in the Deductible Adjustment Percentage Schedule; and
(v) rearrangement of rating tables; (3) amendments to the declarations
pages of Texas Homeowners Policy forms and Texas Dwelling Policy
forms to implement the use of Public Protection Classifications; and
(4) non-substantive editorial changes in both the Homeowners and
Dwelling Sections of the Texas Personal Lines Manual, including (a)
updating of references, including change of former State Board of
Insurance to the Texas Department of Insurance, change of Texas
Catastrophe Property Insurance Association to Texas Windstorm
Insurance Association, and correction of references to the Farm and
Ranch and Farm and Ranch Owners Manual; and (b) formatting,
organizational, wording, and editorial changes for purposes of
consistency and readability; and correction of misspelled words.
The changes to the proposal as noticed include correction of four
typographical errors and another more substantive change; none
of the changes, however, introduce new subject matter or affect
additional persons than those subject to the proposal as originally
noticed. The substantive change includes new uniform territory
multipliers in the Dwelling Extended Coverage Table in the Dwelling
Section for coastal territories 8, 9, and 10 which were not uniform
as proposed and therefore were incorrect. Article 21.49, §8(h)(1)
(Texas Windstorm Insurance Association Act) of the Insurance
Code requires that extended coverage rates for first tier counties
be uniform. Two of the typographical errors corrected are in the
Property Protection Program subsections in both the Homeowners
and Dwelling sections of the Manual. The other two corrections
of typographical errors are in two premium charts, Premium Chart
Number 28 in the Homeowners Section and the Additional Extended
Coverage Premium Chart in the Dwelling Section.
The Commissioner has determined that it is not necessary at this time
to adopt changes to the Farm and Ranch and Farm and Ranch Owners
Sections of the Texas Personal Lines Manual. Pursuant to Senate Bill
1499 enacted by the 75th Legislature (Acts 1997, 75th Legislature,
page 5030, Chapter 1330, §1, effective September 1, 1997) farm and
ranch and farm and ranch owners insurance is no longer regulated as a
personal lines coverage but rather is regulated as commercial property
insurance under Article 5.13-2 of the Insurance Code. However,
the farm and ranch and farm and ranch owners form and rating
rules and rate tables and premium charts shall continue to be used
by insurers who write such coverage under the Property Protection
Program for designated underserved areas pursuant to Article 5.35-3
of the Insurance Code, and therefore, the Farm and Ranch and Farm
and Ranch Owners Sections are retained in the Texas Personal Lines
Manual without change.
IMPLEMENTATION OF PUBLIC PROTECTION CLASSIFICA-
TIONS. The Commissioner has determined that several changes to the
Homeowners and Dwelling sections of the Texas Personal Lines Man-
ual (Manual) are necessary to implement the use of Public Protection
Classifications (PPCs) under the Fire Suppression Rating Schedule, in
lieu of key rates, as a rating component in determining premiums to
be charged for residential property insurance in Texas. Subsection VI
of the Homeowners Section and Subsection VI of the Dwelling Sec-
tion contain rating rules for determining the applicable premium to
be charged for residential property insurance policies in Texas issued
on the various Texas Homeowners Policy Forms and Texas Dwelling
Policy Forms. The current rules include the use of a "key rate" com-
ponent which is based on the available public fire protection afforded
o individual risks. Pursuant to Commissioner’s Order Number 96-
1377 (November 25, 1996), the Commissioner adopted a new rating
schedule that no longer uses key rates as a rating component for de-
termining residential property insurance premiums. Under the new
system, the Fire Suppression Rating Schedule will be used to deter-
mine the PPCs for cities, towns, and unincorporated areas based on
the fire protection afforded to the individual city, town, or unincorpo-
rated area. The premium for an individual risk will be developed in
accordance with the adopted new rating rules by using the applicable
PPC of the city, town, or unincorporated area in which the risk is
located in lieu of the key rate of the city or town. In addition, the
new classification system no longer recognizes protected areas and
unprotected areas, as provided in the current rating rules and rate ta-
bles. The new PPC system recognizes public fire protection based on
the fire protection afforded a town or area regardless of its location
to better equipped towns or cities.
The new PPC system also does not provide for a method to recognize
certain unprotected areas which are allowed under current Rule VI-3-
C in both the Homeowners and Dwelling sections of the Manual
to fringe rate to a protected first key town. Originally adopted
over 30 years ago, the "fringe rule" initially applied only to risks
located within five miles of an incorporated first key town. The
rule was adopted as a means of rating the growing number of
risks located in subdivisions and areas immediately surrounding a
larger city but outside the city limits of the city. Following the
enactment of Article 5.25A of the Insurance Code in 1989 (Acts
1989, 71st Legislature Chapter 481, §1, effective September 1, 1989),
the rule was amended to extend fringe area rating to dwellings
located outside of unincorporated towns. Article 5.25A was amended
by the Legislature in 1991 (subsection (b) added) to provide that
notwithstanding subsection (a) of Article 5.25A on and after March
1, 1992, rates for homeowners insurance coverage under Subchapter
C (of Chapter 5 of the Insurance Code) are to be determined as
provided in Subchapter M (Flexible Rating Program for Certain
Insurance Lines, i.e., benchmark rate-flex rating procedures) with a
December 31, 1995 expiration date for this provision. The Legislature
in 1995 amended Article 5.25A (Acts 1995, 74th Legislature, Chapter
984, §14, effective September 1, 1995) to delete the 1995 expiration
provision. The need for fringe area rating was based on the fact that
fire services were provided to these areas by the city, and in many
c ses, these areas had public or private water systems serving the
area; therefore, the fire protection afforded these areas was considered
much better than for other risks located outside the city limits of a city
or town in areas without any water systems or fire departments willing
to respond to fires. The conditions that originally supported the fringe
area rating concept no longer exist. Many city fire departments will
no longer respond to any fire outside the city limits of the specific
city or town. Because of this, areas that were once fringe and
dependent upon response of a nearby city’s fire department have now
developed fire fighting capabilities with volunteer fire departments
and have much more developed water distribution systems for fire
hydrants. The Commissioner has therefore determined that fringe
area rating is out-of-date. Also, because key rates and public fire
protection classifications are not directly related to each other, the
Commissioner has determined that it is not possible to continue the
fringe area rating concept under the new Fire Suppression Rating
Schedule and PPC system. The Fire Suppression Rating Schedule
requires determination of fire flow (the quantity of water calculated
as necessary to extinguish fire at each specific location or area in
a city or town) for communities to be graded, and therefore, it
does not allow for the fire flow of a city to be considered for an
area outside of that city. For example, a city may be a bedroom
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community with no major industrial activity and thereby require less
fire flow for adequate fire protection purposes, but within five miles
of that city there may be an area with major industrial development
with very different fire flow needs. The Commissioner has further
determined that maintaining fringe area rating is not possible because
the PPC system does not use as part of the Fire Suppression Rating
Schedule the classification of cities or towns as first key, second key,
and third key (currently determined by the actual key rate of each
individual city or town) or the equivalent of this rating, which is
necessary for application of the fringe area rating concept. There is
no direct relationship between key rates and public protection classes
that would allow a determination of any equivalent to the first key,
second key, and third key towns. For example, under the current
key rate system, City X can have a key rate of 26 cents and be a
first key town and City Y can have a key rate of 42 cents and be
a second key town. Under the Fire Suppression Rating Schedule,
both of these cities may have a public protection classification of 3,
meaning that they have equivalent levels of fire protection based on
the specific needs of each city. In addition, fringe rating is based on
certain distance requirements to fire hydrants (0 to 500 feet–full key
of first key town; 500 to 1,000 feet–full key of first key town + $.10;
over 1,000 feet–not eligible for fringe rating). Under the PPC system,
distance of individual risks from fire hydrants is not a factor in the
grading as it is under the current key rate system. The Commissioner
has therefore determined that it is necessary to repeal the "fringe
rule" (Rule VI-3-C) in both the Homeowners and Dwelling sections
of the Manual. It is the Commissioner’s position that, because of
the "notwithstanding provision" in subsection (b) of Article 5.25A
mandating that homeowners insurance rates be determined under the
benchmark rate-flex rating process pursuant to Article 5.101, the
Legislature did not intend to require the implementation of fringe area
rating of unincorporated towns if it is not possible to do so under the
fire protection classification system adopted by the Commissioner
pursuant to Article 5.101. The repeal of the fringe rule as part of
the implementation of the PPC system means that areas for which
fire services are provided will be graded based on the merits of
those services. Therefore, areas which have not maintained adequate
fire services may be subject to increased rates as a result of the
repeal of the "fringe rule," while those areas which have maintained
or improved fire services may experience decreased rates. This
transition from the key rate system to the PPC system could, in
some instances, produce wide swings in the premiums for residential
risks. These swings are addressed in newly adopted rate tables that
provide rate capping factors for the first two years of the operation
of the PPC system. These rate capping tables are adopted pursuant
to the Commissioner’s benchmark rate order (Commissioner’s Order
Number 97-0840, effective February 1, 1998). The Commissioner
has also determined that it is necessary to adopting rating rules to
implement the rate capping factors.
To implement the new benchmark rates adopted pursuant to Commis-
sioner’s Order Number 97-0840, effective February 1, 1998, and the
use of the new Fire Suppression Rating Schedule and Public Protec-
tion Classifications as a component of the homeowners and dwelling
insurance rating system, the Commissioner has determined that it
is necessary to repeal or amend rating rules and rate tables in the
Homeowners and Dwelling sections of the Manual that use the key
rate system for the development of homeowners or dwelling premi-
ums and to adopt new rating rules and rate tables to implement the
use of Public Protection Classifications as the method for determin-
ing the appropriate premium for homeowners and dwelling insurance
policies. Therefore, the Commissioner’s action includes adoption of
(i) amendments to rating rules, rate tables and premium charts; (ii)
new rating rules, rate tables and premium charts; and (iii) repeal of
rating rules, rate tables and premium charts.
Homeowners Section Rating Rules. The Commissioner has deter-
mined that it is necessary to repeal four rating rules in Subsection VI
of the Homeowners Section of the Manual that are based on key rat-
ing and to adopt four new rules based on the PPC system to replace
these repealed rules. The repealed rules are (i) Rule VI-A-2, Rating
Classifications relating to Protection Classifications, which provides
for the key rating of protected and unprotected areas; (ii) Rule VI-A-
3, Determination of Key Rate, which specifies separate procedures for
determining key rates for residential risks located in Class A protected
areas, in Class B unprotected areas, in Class A unprotected fringe ar-
eas, and in rural fire prevention districts or metropolitan county fire
protection districts; (iii) Rule VI-B, Determination of Basic Premium,
which provides procedures for determining the basic premium for
Texas Homeowners HO-A, HO-B, and HO-C policy forms and Tenant
Homeowners and Condominium forms using key rates and territorial
multipliers; and (iv) Rule VI-J, Change in Premium, which provides
procedures for computation of premium adjustment for change in
hazard and includes use of key rates. The adopted new rules are (i)
Rule VI-A-2, Public Protection Classification Codes which specifies
the code for each protection class; (ii) Rule VI-A-3, Determination
of Public Protection Class, which is necessary because the PPC sys-
tem does not recognize protected and unprotected areas and does not
provide any means to recognize certain unprotected areas which cur-
rently are allowed to fringe rate to a protected first key town; the
new rule provides that the Public Protection Classifications approved
by the Department and listed in the Public Protection Classification
Manual apply to risks insured under Texas residential property in-
surance policies, and the rule provides methodology for determining
the classification code in a municipality or classified area where two
or more approved classifications are shown; (iii) Rule VI-B, Deter-
mination of Basic Premium, which is necessary to specify new pro-
cedures for determining the basic premium for Texas Homeowners
Policy forms and Texas Tenant Homeowners and Condominium Pol-
icy forms which include use of the applicable protection class and
elimination of the use of the territorial multiplier; the new rule in-
cludes rating examples; and (iv) Rule VI-J, Change in Hazard, which
specifies new rating methodology using PPCs for a change in hazard
during the policy period under a homeowners policy.
The Commissioner has also determined that amendments to four rules
in Subsection VI of the Homeowners Section should be adopted to
delete provisions based on the key rate system and to substitute or
dd provisions necessary to implement the new PPC system. These
rules are: (i) Rule VI-C-1-a-(7)(b), Optional Homeowners Credits for
Water Supply Points (Dry Hydrants); (ii) Rule VI-D, Interpolation,
relating to determining premiums for any limit of liability in excess of
the minimum policy amount not shown in the Amount of Insurance
Factor Table, including a new example; (iii) Rule VI-I, Additional
Amounts or Coverages, including an amended procedure to determine
additional premium for an increase in Coverage A (Dwelling) to
implement the PPC system; and (iv) Rule VI-M, Rate and Premium
Computation Rule, including a new example illustrating revised
premium computation procedure.
Homeowners Section Rate Tables and Premium Charts. The Com-
missioner has determined that it is necessary to repeal the following
tables and charts in the Homeowners Section: (i) the table on 1996
Homeowners Territorial Multipliers; (ii) Premium Chart Number 1 -
Texas Homeowners Form A; (iii) Premium Chart Number 2 - Texas
Homeowners Form B; and (iv) Premium Chart Number 3 - Texas
Homeowners Form C; and to adopt three new tables as replacement:
(i) Homeowners Table A, which specifies annual base premiums for
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deductible numbers 1 and 2 at 1.0% of Coverage A for the Form
HOA, Form HOB, and Form HOC by territory; (ii) Tenant Home-
owners - Table B which specifies protection/construction factors by
type of construction and by Public Protection Class; and (iii) Tenant
Homeowners - Table C, amount of insurance factor table. These new
tables are based on new rating methodology and new rates and fac-
tors adopted under Commissioner’s Order Number 97-0840 (August
21, 1997), which adopted benchmark rates for residential property,
homeowners, tenants, dwelling fire, extended coverage, additional ex-
tended coverage and physical loss form. Also included in the revised
Manual are two new tables adopted under Commissioner’s Order
Number 97-0840: Homeowners - Table D-1, 10% Rate Capping Fac-
tors (First Year) and Homeowners - Table D-2, 21% Rate Capping
Factors (Second Year). These tables provide factors to be applied
to the premiums determined under the PPC system to limit during
the first two years of the implementation of the PPC system the rate
changes due solely to the conversion from the key rate to the PPC
system.
The Commissioner has also determined that the following tables and
charts should be repealed: (i) the table on 1996 Tenant Territorial
Multipliers and (ii) Premium Chart Number 4 - Texas Tenants Forms
HOB-T and HOC-T or Condominium Forms HO-CON-B and HO-
CON-C (except that part of the chart for FR-SFR and Sprinklered
Risks which is included in adopted amendments to Rule VI-F on
Specifically Rated Risks and that part of the chart on the additive
charge for Single Entrance to a Building which is included in adopted
new Premium Chart Number 39) and that three new tables should be
adopted to replace these charts: (i) Tenant Homeowners Table A,
which specifies annual base premiums for deductibles number 3 at
1.0% of Coverage B for Texas Tenants Forms HOB-T and HOC-T or
Condominium Forms HO-CON-B and HO-CON-C by territory; (ii)
Tenant Homeowners - Table B, which specifies construction factors
by type of construction and by Public Protection Class; and (iii)
Tenant Homeowners - Table C, amount of insurance factor table.
These new tables are based on new rating methodology and new
rates and factors adopted under Commissioner’s Order Number 97-
0840 (August 21, 1997), Benchmark Rates for Residential Property,
Homeowners, Tenants, Dwelling Fire, Extended Coverage, Additional
Extended Coverage and Physical Loss Form. Also included in the
revised Manual are two new tables adopted under Commissioner’s
Order Number 97-0840: Tenant Homeowners - Table D-1, 20% Rate
Capping Factors (First Year) and Homeowners - Table D-2, 44% Rate
Capping Factors (Second Year). These tables provide factors to be
applied to the premiums determined under the PPC system to limit
during the first two years of the implementation of the PPC system
the rate changes due solely to the conversion from the key rate to the
PPC system.
Dwelling Section Rating Rules. The Commissioner has determined
that it is necessary to repeal three rating rules in Subsection VI of
the Dwelling Section of the Manual that are based on key rating
and to adopt three new rules based on the PPC system to replace
these repealed rules. The repealed rules are (i) Rule VI-A-2, Rating
Classifications relating to Protection Classifications, which provides
for the key rating of protected and unprotected areas; (ii) Rule VI-
A-3, Determination of Key Rate, which specifies separate procedures
for determining key rates for risks located in Class A protected areas,
in Class B unprotected areas, in Class A unprotected fringe areas, and
in rural fire prevention districts or metropolitan county fire protection
districts; and (iii) Rule VI-B, Determination of Premium by Peril,
which provides that premiums for each peril shall be determined for
each item of insurance and provides procedures using key rates and
territorial multipliers. The Commissioner has further determined that
the following new rules should be adopted to replace the repealed
rules: (i) Rule VI-A-2, Public Protection Classification Codes,
which specifies the code for each protection class; (ii) Rule VI-A-3,
Determination of Public Protection Class, which is necessary because
the PPC system does not recognize protected and unprotected areas
and does not provide any means to recognize certain unprotected areas
which currently are allowed to fringe rate to a protected first key town;
the rule provides that the PPCs approved by the Department and listed
in the Public Protection Classification Manual apply to risks insured
under Texas residential property insurance policies and provides
methodology for determining the classification code in a municipality
or classified area where two or more approved classifications are
shown; (iii) Rule VI-B, Determination of Premium by Peril, which
is necessary to specify new procedures for determining the premium
for each peril for each item of insurance for Texas Dwelling Policy
Forms TDP-1, TDP-2, and TDP-3; the rule includes rating examples.
The Commissioner has determined that amendments to five rules in
Subsection VI of the Dwelling Section should be adopted to delete
provisions based on the key rate system and to substitute or add
provisions necessary to implement the new PPC system: (i) Rule
VI-C, Additional Premium Modifications relating to Public Housing
Authority; (ii) Rule VI-D, Change in Policy Form; (iii) Rule VI-
E, Additional Amounts or Coverage; (iv) Rule VI-H, Rate and
Premium Computation Rule, including a new example illustrating the
revised premium computation procedure; and (v) Rule VI-J, Change
in Hazard, relating to new procedures using PPCs for determining the
additional or return premium to be charged or credited for a change
in hazard during the policy period under a dwelling policy.
Dwelling Section Rate Tables and Premium Charts. The Commis-
sioner has determined that Dwelling Premium Chart Number 1 should
be repealed and that two charts should be adopted to replace the re-
pealed premium chart: (i) Dwelling - Table A which specifies one-
year base fire rates for buildings or contents per $1,000 of cover-
age by type of construction and protection class; and (ii) Dwelling
- Table B, which specifies low value factors, an historical multiplier
applied to the dwelling fire base rate. These new tables are based
on new rating methodology and new rates and factors adopted under
Commissioner’s Order Number 97-0840 (August 21, 1997), which
adopts benchmark rates for residential property, homeowners, tenants,
dwelling fire, extended coverage, additional extended coverage and
physical loss form. Also included in the revised Manual are two new
tables adopted under Commissioner’s Order No. 97-0840: Dwelling-
Table C-1, 30% Rate Capping Factors (First Year) and Dwelling -
Table C-2, 69% Rate Capping Factors (Second Year). These tables
provide factors to be applied to the premiums determined under the
PPC system to limit during the first two years of the implementation
of the PPC system the rate changes due solely to the conversion from
the key rate to the PPC system.
Amendments to Declarations Pages. The Commissioner has deter-
mined that it is necessary to amend the declarations pages of Texas
Homeowners Policy forms and Texas Dwelling Policy forms to im-
plement the PPC system. These amendments are necessary because
the PPC, like the key rate, is a rating component in determining
the premium for coverage under homeowners and dwelling insurance
policies. The adopted amendments add a designation for entry of the
PPC for the risk to be insured. However, because of the capping of
premiums for the first two years, it is necessary to continue to provide
a designation for entry of the key rate as well as the PPC.
IMPLEMENTATION OF OTHER NECESSARY CHANGES. The
Commissioner after due consideration has determined that it is
ecessary to adopt numerous other changes to the Manual that are
unrelated to the implementation of the PPC system.
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Changes to Form and Rating Rules Unrelated to Implementation
of the Public Protection Classification System. The Commissioner
has determined that it is necessary to repeal rules and to adopt
amendments to several rules, including both form and rating rules, in
the Homeowners and Dwelling sections of the Manual to implement
other necessary changes that are not related to implementation of
the PPC system. The Commissioner has determined that Rule III-C,
Minimum Coverage, in both the Homeowners and Dwelling sections,
should be repealed. The rule provides that the coverage provided
by the homeowners and dwelling policy forms and endorsements
promulgated under Article 5.35 of the Insurance Code shall be
the minimum coverages that may be provided under homeowners
and dwelling insurance and permits insurers to file endorsements
to enhance the coverage provided by the homeowners and dwelling
policy forms. The 75th Legislature enacted Senate Bill 1499 (Acts
1997, 75th Legislature, page 5032, Chapter 1330, §13, effective
September 1, 1997) which amends Article 5.35 to allow other
homeowners and dwelling policy forms to be promulgated by the
Commissioner for use in Texas and to delete the provision that
the coverage provided by policy forms and endorsements adopted
under Article 5.35 is the minimum coverage that may be provided.
The Commissioner has, therefore, determined that the Minimum
Coverage rule is no longer valid under Article 5.35, and that it is
necessary to repeal the rule. The Commissioner has also determined
that amendments should be adopted to Rule VI-M-1-a, Rate and
Premium Computation, in the Homeowners Section and Rule VI-
H-1-a, Rate and Premium Computation, in the Dwelling Section,
to change the premium computation for renewal policies from the
current procedure in the first step of using the premium in effect on
the policy renewal date to a new procedure that will allow insurers to
use the base premium in effect on the policy renewal effective date.
These amendments are necessary to alleviate confusion and ensure
uniformity in computing premiums for renewal policies.
Homeowners Section. The Commissioner has also determined that it
is necessary to amend Rule IV-A-14-h, Windstorm, Hurricane, and
Hail Exclusion Endorsement relating to Deductible Adjustments in
Subsection IV (Optional Additional Coverages and Endorsements) of
the Homeowners Section. The amendment is necessary to exclude
Deductible Clause Number 1 from the calculation of the total
basic homeowners premium when Windstorm, Hurricane, and Hail
Exclusion Endorsement Number HO-140 is attached to a homeowners
policy and to thereby eliminate payment by the policyholder for
a windstorm and hail deductible adjustment when the peril of
windstorm, hurricane, hail, or wind driven rain is totally excluded
from the policy. Under the current rule, Deductible Clause Number
1 is part of the calculation of the total basic homeowners premium
even though coverage for windstorm, hurricane, hail, or wind driven
rain is not provided under the homeowners policy.
The Commissioner has determined that amendments to rules in
Subsection IV (Optional Additional Coverages and Endorsements)
of the Homeowners Section should be adopted to move applicable
premium charges currently in the text of the rules to adopted new
premium charts in the Rate Tables and Premium Charts subsection
and to add language to reference these charts in the rules. The
Commissioner has determined that these changes are necessary for
purposes of consistency, i.e., to provide that all premium charges are
contained in premium charts so that the Manual will not have some
premium charges in the text of rules while other premium charges are
in charts as in the current Manual. The amended rules are: (i) Rule
IV-A-12, Personal Computer Coverage Endorsement, to reference
new Premium Chart Number 36 for the applicable premium charge for
the attachment of this endorsement; (ii) Rule IV-A-18, Unit Owners
Outbuildings and Other Structures Coverage Endorsement HO-180
to reference new Premium Chart Number 37 for the applicable
premium charge for the attachment of this endorsement; (iii) Rule
IV-C-1, Townhouse Loss Assessment Coverage to reference new
Premium Chart Number 38 for the applicable premium charge for
he attachment of this endorsement; (iv) Rule IV-C-3, Condominium
Loss Assessment Coverage to reference new Premium Chart Number
38 for the applicable premium charge for the attachment of this
endorsement; and (v) Rule IV-C-4, Neighborhood Homeowners
Loss Assessment Coverage Endorsement HO-315 to reference new
Premium Chart Number 38 for the applicable premium charge for
the attachment of this endorsement.
The Commissioner has determined that it is necessary to amend
Rule VI-F, Specifically Rated Risks, to include the rating factors for
fire resistive and semi-fire resistive and sprinklered risks currently in
Premium Chart Number 4 - Texas Tenants Forms HOB-T and HOC-
T or Condominium Forms HO-CON-B and HO-CON-C; Premium
Chart Number 4 is repealed pursuant to this Order. This amendment
is necessary to incorporate rule provisions that are currently in a
premium chart in the text of the relevant rule.
The Commissioner has also determined that new Rule VI-B-2-f,
Determination of Basic Premium, which is adopted as one of the rules
needed to implement the PPC system, should also include a reference
to newly adopted Premium Chart Number 39, Tenants Single Entrance
to Building Surcharge. The premium charges in new Premium Chart
Number 39 are currently contained in Premium Chart Number 4 -
Texas Tenants Forms HOB-T and HOC-T or Condominium Forms
HO-CON-B and HO-CON-C; Premium Chart Number 4 is repealed
pursuant to this Order.
Dwelling Section. The Commissioner has determined that it is
necessary to adopt an amendment to Rule VI-H, Rate and Premium
Computation Rule, to replace the current rating example with a new
rating example that includes the application of the flex calculation
after the deductible calculation. This amendment is necessary to
correct an inadvertent error in the current rating example and to
conform the rating example to Rule I-B (in the General Instructions
Subsection of the Dwelling Section) on application of flex bands
filed by individual insurers. Rule I-B provides that the percentages
of flexibility filed by individual insurers shall be applied as a final
calculation to each coverage or peril for which a separate premium
i shown.
The Commissioner has determined that it is necessary to amend Rule
VI-C-2-a, Additional Premium Modifications, Tenant Occupancy
Charge, to move the applicable premium charges from the text of
the rule to a new Premium Chart Number 18 in the Rate Tables and
Premium Charts subsection and to add language to reference the new
chart in the rule. These amendments are necessary to incorporate
premium charges that are currently in the text of the rule (but which
are not appropriate for inclusion in the rule text) in a premium chart.
The Commissioner has determined that Rule VI-I, Interpolation
of Premium, relating to determining premiums for any amount of
insurance not shown in the premium charts, should be amended,
including the addition of a new rating example. This amendment
is necessary to conform this rule and rating example to the parallel
rule and example in the Homeowners Section (RuleVI-D) which is
amended pursuant to this Order because of the implementation of the
PPC system.
Changes to Rate Tables and Premium Charts Unrelated to Implemen-
tation of the Public Protection Classification System. The Commis-
sioner has determined that it is necessary to amend several premium
charts in both the Homeowners and Dwelling sections of the Man-
ual. These charts include premium charts for endorsements in both
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sections to provide for all premium amounts in dollars and cents in
lieu of rounding these premium amounts to the nearest dollar. Some
premium charts in both sections currently contain premium amounts
rounded to the nearest dollar, but several charts do not. These amend-
ments are necessary for purposes of consistency and to more accu-
rately reflect rate changes for the endorsements. For example, when
the premiums are rounded to the nearest dollar, the rate must change
51 cents or more to cause a change in the premium. The Commis-
sioner has also determined that it is necessary to amend charts and
tables in both the Homeowners and Dwelling sections to reflect the
fact that there is no longer a property minimum premium rule. Prior
to 1992 when the Manual was first adopted, there was a rule that
provided for minimum premiums for coverage under dwelling policy
forms and endorsements. When the Manual was adopted, the mini-
mum premium rule was not included, but premium charts in the new
Manual were not changed to reflect the fact that there was no longer a
minimum premium rule. These amendments are necessary to provide
that the premium charts no longer implement a non-existent rule.
Homeowners Section. The Commissioner has determined that several
existing premium charts in the Homeowners Section should be
amended to provide for all premium amounts in dollars and cents
in lieu of rounding these premium amounts to the nearest dollar,
including (i) Premium Chart Number 5, Unscheduled Residence Glass
Coverage; (ii) Premium Chart Number 6, Jewelry, Watches and Furs -
Increased Limits; (iii) Premium Chart Number 8, Money/Bank Cards,
and Bullion/Valuable Papers - Increased Limits; (iv) Premium Chart
Number 12, Physicians, Surgeons and Dentists Outside Coverage;
(v) Premium Chart Number 14, Other Structures on the Premises -
Additional Amount; (vi) Premium Chart Number 20, Personal Injury
Coverage; (vii) Premium Chart Number 21, Office, Private School or
Studio; (viii) Premium Chart Number 22, Farmer’s Personal Liability;
(ix) Premium Chart Number 25, Animal Collision Coverage; (x)
Premium Chart Number 26, Watercraft; (xi) Premium Chart Number
27, Business Pursuits; (xii) Premium Chart Number 28, Additional
Premiums for Increased Limits of Liability & Medical Payments to
Others; and (xiii) Premium Chart Number 35, Additional Insured.
The Commissioner has determined that two charts in the Rate Tables
and Premium Charts subsection of the Homeowners Section should
be amended to reflect the fact that there is no longer a property
minimum premium rule: (i) Premium Chart Number 12, Physicians,
Surgeons, and Dentists Outside Coverage; and (ii) Premium Chart
Number 13, Additional Extended Coverage Endorsement (Form HOA
only). The Commissioner has also determined that it is necessary to
adopt such amendments to the premium charts that are being moved
from current rules to the Rate Tables and Premium Charts subsection
of the Homeowners Section, including (i) Premium Chart Number 36,
Personal Computer Coverage; (ii) Premium Chart Number 37, Unit
Owners Outbuildings and Other Structures Coverage; and (iii) Pre-
mium Chart Number 38, Condominium Loss Assessment Coverage;
and also to Premium Chart Number 39, Tenants Single Entrance to
Building Surcharge which is adopted as a separate premium chart due
to the repeal of Premium Chart. Number 4 - Texas Tenants Forms
HOB-T and HOC-T or Condominium Forms HO-CON-B and HO-
CON-C.
Also included in the revised Manual are changes to premium charts
resulting from the adoption of Commissioner’s Order Number 97-
0840 (August 21, 1997) which adopts benchmark rates effective
February 1, 1998, for residential property, homeowners, tenants,
dwelling fire, extended coverage, additional extended coverage and
physical loss form. These premium charts include (i) Premium
Chart Number 5, Unscheduled Residence Glass Coverage; (ii)
Premium Chart Number 6, Jewelry, Watches and Furs-Increased
Limits; (iii) Premium Chart Number 7, Additional Limit on Business
Personal Property; (iv) Premium Chart Number 8, Money/Bank
Cards, and Bullion/Valuable Papers-Increased Limits; (v) Premium
Chart Number 9, Radio and Television Antenna; (vi) Premium Chart
Number 10, Greenhouses; (vii) Premium Chart Number 11, Cloth
Awnings; (viii) Premium Chart Number 12, Physicians, Surgeons
and Dentists Outside Coverage; (ix) Premium Chart Number 13,
Additional Extended Coverage Endorsement (Form HOA only); (x)
Premium Chart Number 14, Other Structures on the Premises-
Additional Amount; (xi) Premium Chart Number 20, Personal Injury
Coverage; (xii) Premium Chart Number 21, Office, Private School
or Studio; (xiii) Premium Chart Number 22, Farmer’s Personal
Liability; (xiv) Premium Chart Number 22A, Custom Farming; and
(xv) Premium Chart Number 23, One Year Rates Farm Employers
Liability Rates for $100 Payroll; (xvi) Premium Chart Number
25, Animal Collision Coverage; (xvii) Premium Chart Number 26,
Watercraft; (xviii) Premium Chart Number 27, Business Pursuits;
(xix) Premium Chart Number 28, Additional Premiums for Increased
Limits of Liability & Medical Payments to Others; and (xx) Premium
Chart Number 35, Additional Insured; (xxi) Premium Chart Number
36, Personal Computer Coverage; (xxii) Premium Chart Number 37,
Unit Owners Outbuildings and Other Structures Coverage; (xxiii)
Premium Chart Number 38, Loss Assessment Coverage; and (xxiv)
Premium Chart Number 39, Tenants Single Entrance to Building
Surcharge.
Dwelling Section. The Commissioner has determined that it is
necessary to amend three premium charts in the Dwelling Section
to provide for all premium amounts in dollars and cents in lieu
of rounding these premium amounts to the nearest dollar: (i)
Premium Chart Number 4, Greenhouses Extended Coverage Rates;
(ii) Premium Chart Number 9, Residential Glass; and (iii) Premium
Chart Number 18, Tenant Occupancy Charge which is moved from
the current Rule VI-C-2-a.
The Commissioner has also determined that it is necessary to amend
five charts in the Rate Tables and Premium Charts subsection of
the Dwelling Section to reflect the fact that there is no longer a
property minimum premium rule: (i) Dwelling Chart Number 1A;
(ii) Dwelling Chart Number 1B; (iii) Additional Extended Coverage
Premium Chart in which the additional extended coverage base
premiums are specified by zone and therefore, separately from the
chart on vandalism/malicious mischief premiums which are specified
for all territories, as provided in Commissioner’s Order Number 97-
0840; (iv) new Vandalism/Malicious Mischief Premium Chart; and
(v) All Risk Premium Chart.
The Commissioner has determined that the existing Deductible
Adjustment Percentage Schedule in the Rate Tables and Premium
Charts subsection of the Dwelling Section should be amended
to delete the second sentence of the instructions to conform the
instructions for determining the deductible adjustment premium for
the building and/or contents insured under a Texas Dwelling Policy
with Rule I-B (in the General Instructions Subsection of the Dwelling
Section) on application of the flex bands filed by individual insurers.
Rule I-B provides that the percentages of flexibility filed by individual
insurers shall be applied as a final calculation to each coverage or peril
for which a separate premium is shown.
The Commissioner has further determined that rate tables in the Rate
Tables and Premium Charts subsection of the Dwelling Section should
be rearranged to more closely follow rating methodologies.
Also included in the revised Manual are changes to premium charts
resulting from the adoption of Commissioner’s Order Number 97-
0840 (August 21, 1997) which adopts benchmark rates for residen-
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tial property, homeowners, tenants, dwelling fire, extended coverage,
additional extended coverage and physical loss form effective Febru-
ary 1, 1998. These premium charts include (i) Dwelling Extended
Coverage Territory Multipliers; (ii) Additional Extended Coverage
Premium Chart; (iii) Vandalism/Malicious Mischief Premium Chart;
(iv) All Risk Premium Chart; (v) Premium Chart Number 4, Green-
houses Extended Coverage Rates; (vi) Premium Chart Number 5,
Cloth Awnings Extended Coverage Rate; (vii) Premium Chart Num-
ber 6, Radio and Television Antenna Extended Coverage Rate; (viii)
Premium Chart Number 11, Vacancy Clause (TDP-011); (ix) Pre-
mium Chart Number 12, Miscellaneous Property Schedules (TDP-
012); and (x) Premium Chart Number 18, Tenant Occupancy Charge.
Some base rates specified in the premium charts do not change as
a result of the adoption of new benchmark rates because the bench-
mark rate change is incorporated into the territory multiplier instead
of the base rate: (i) Dwelling Chart Number 1A, (ii) Dwelling Chart
Number 1B, (iii) Additional Extended Coverage Premium Chart, and
(iv) All Risk Premium Chart.
NON-SUBSTANTIVE EDITORIAL CHANGES. The Commissioner
has determined that numerous non-substantive editorial amendments
should be adopted throughout both the Homeowners and Dwelling
sections of the Manual. These amendments include: (i) updating
of references, including change of former State Board of Insurance
to the Texas Department of Insurance, change of Texas Catastrophe
Property Insurance Association to Texas Windstorm Insurance Asso-
ciation, and correction of references to the Farm and Ranch and Farm
and Ranch Owners Manual; (ii) formatting, organizational, wording,
and other technical editing changes for purposes of consistency and
readability, including assigning current subsections with Roman nu-
meral designations and renumbering subsequent subsections accord-
ingly; and (iii) correction of misspelled words. Updating of references
to the Texas Department of Insurance are necessary because there is
no longer a State Board of Insurance (Acts 1993, 73rd Legislature,
Chapter 685, §1.02, effecitve September 1, 1993). Updating of ref-
erences to the Texas Windstorm Insurance Association are necessary
because of the enactment of House Bill 1632 by the 75th Legislature
(Acts 1997, 75th Legislature, Chapter 438, §3, effective September
1, 1997) which changed the name of the Texas Catastrophe Property
Insurance Association to the Texas Windstorm Insurance Associa-
tion. Correction of references to the Farm and Ranch and Farm and
Ranch Owners Manual is necessary because of the enactment of Sen-
ate Bill 1499 by the 75th Legislature (Acts 1997, 75th Legislature,
page 5030, Chapter 1330, §1, effective September 1, 1997) which
provides that farm and ranch and farm and ranch owners insurance
is no longer regulated as a personal lines coverage but rather is reg-
ulated as commercial property insurance under Article 5.13-2 of the
Insurance Code. Therefore, insurers are no longer required to follow
the form and rating rules and rating tables and premium charts in
those two sections. However, the farm and ranch and farm and ranch
owners form and rating rules and tables shall continue to be used by
insurers who write such coverage under the Property Protection Pro-
gram for designated underserved areas pursuant to Article 5.35-3 of
the Insurance Code, and therefore, the Commissioner has determined
to retain Farm and Ranch and Farm and Ranch Owners Sections in
the Texas Personal Lines Manual.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.35, 5.96, 5.98, and 5.101.
The Manual and the declarations pages as amended and adopted by
the Commissioner are on file in the Chief Clerk’s Office of the Texas
Department of Insurance under Reference Number P-1097-32-I and
are incorporated by reference into Commissioner’s Order Number
97-1258. The documents may be accessed using the Department’s
website on the Internet at www.tdi.state.tx.us. The documents can be
located using the Quick Access link to "company."
This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under Article 5.96 from the requirements
of the Administrative Procedure Act (Government Code, Title 10,
Chapter 2001).
Consistent with the Insurance Code, Article 5.96(h), prior to the
effective date of this action, the Texas Department of Insurance will
notify all insurers affected by this action.
This agency hereby certifies that the actions adopted in this Order
have been reviewed by legal counsel and found to be a valid exercise
of the agency’s legal authority.
IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the revisions to the Texas Personal Lines Manual and to the
declarations pages of the Texas Homeowners Policy Forms and Texas
Dwelling Policy Forms, as specified herein and attached hereto and
made a part of this Order, are adopted to be effective February 1,
1998.
Issued in Austin, Texas, on December 17, 1997.
TRD-9716861
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: December 17, 1997
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Monday, December 29, 1997, 2:00 p.m.




A Prehearing conference is scheduled for the above date and
time in: SOAH Docket Number 473–97–2058–Complaint of FRED
BOERNER Against NUECES ELECTRIC COOPERATIVE, INC.
(PUC Docket Number 17653.)
Contact: William G. Newchurch, P.O. Box 13025, Austin, Texas
78711–3025, (512) 936–0728.
Filed: December 11, 1997, 3:35 p.m.
TRD-9716666
♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
Wednesday, January 7, 1998, 11:00 a.m.
2616 South Clack, Suite 180
Abilene
Regional Advisory Consortium (RAC), Region 2
AGENDA:
Call to order; welcome and introduction of guests; approval of
minutes; TCADA update and comments; statewide service delivery
plan; new business; old business; public comment/announcements;
and adjournment.
Persons with disabilities who would like special assistance or need
special accommodations to participate in the meeting should contact
Richard Caldwell at (915) 670–5050 at least 48 hours in advance of
this meeting.
Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.
Filed: December 16, 1997, 3:35 p.m.
TRD-9716833
♦ ♦ ♦
Friday, January 9, 1998, 1:30 p.m.
9001 North IH35, Suite 105, Whitney Jordan Plaza
Austin
Regional Advisory Consortium (RAC), Region 7
AGENDA:
Call to order; welcome and introduction of guests; approval of min-
utes; statewide service delivery plan; election of officers; member-
ship plan/new member recommendations; old business; new business;
public comment; and adjournment.
Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.
Filed: December 15, 1997, 1:38 p.m.
TRD-9716795
♦ ♦ ♦
Texas Alternative Fuels Council
Friday, December 19, 1997, 10:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Room 119
Austin
AGENDA:
Pursuant to the Texas Government Code, Chapter 551, the following
matters will be taken up for discussion and/or decision by the
Texas Alternative Fuels Council (the “Council”) at the Stephen F.
Austin Building, 1700 North Congress Avenue, Room 119, Austin,
Texas on the 19th day of December 1997, commencing at 10:00
a.m. The Council may enter into executive session on any of the
items listed below as authorized by the Texas Government Code,
Chapter 551. (1) Call to Order; (2) Consideration of the requested
change of work scope for the contract with the Texas Alternative
Fuels Council and South Plains Community Action Association; (3)
Consideration of adding a travel budget category to the contract
between Texas Alternative Fuels Council and Baylor University;
(4) Discussion of responses received concerning the Environmental
Protection Agency’s Addendum to Memorandum #1a and current and
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prospective grantees; (5) Information Items: (6) Public Comment; (7)
Adjournment.
Persons with disabilities who plan to attend this meeting and who may
need auxiliary aids or services such as interpreters for persons who
are deaf or hearing impaired, readers, large print or Braille, also non-
English speaking persons who may need assistance, are requested to
contact Frank Higgerson, at (512) 463–3262, two working days prior
to the meeting so that appropriate arrangements can be made.
Contact Frank Higgerson, 200 East 10th Street, Austin, Texas 78701,
(512) 463–3262. e-mail: frank higgerson@ gsc.state.tx.us.
Contact: Ann Dillon, 1711 San Jacinto Boulevard, Austin, Texas
78701, (512) 463–3423.
Filed: December 10, 1997, 4:13 p.m.
TRD-9716622
♦ ♦ ♦
Friday, December 19, 1997, 10:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Room 119
Austin
REVISED AGENDA:
Pursuant to the Texas Government Code, Chapter 551, the following
matters will be taken up for discussion and/or decision by the Texas
Alternative Fuels Council (the “Council”) at the Stephen F. Austin
Building, 1700 North Congress Avenue, Room 119, Austin, Texas
on the 19th day of December 1997, commencing at 10:00 a.m. The
Council may enter into executive session on any of the items listed
below as authorized by the Texas Government Code, Chapter 551. (1)
Call to Order; (2) Consideration of potential action on the requested
change of work scope for the contract with the Texas Alternative
Fuels Council and South Plains Community Action Association; (3)
Consideration and potential action on adding a travel budget category
to the contract between Texas Alternative Fuels Council and Baylor
University; (4) Consideration and potential action on Amarillo Glove
Newsletter request for review of funding for its grant award and/
or funding for its alternative project proposal; (5) Discussion and
potential action on responses received concerning the Environmental
Protection Agency’s Addendum to Memorandum #1a and current and
prospective grantees; (6) Information Items: (7) Public Comment; (8)
Adjournment.
Persons with disabilities who plan to attend this meeting and who may
need auxiliary aids or services such as interpreters for persons who
are deaf or hearing impaired, readers, large print or Braille, also non-
English speaking persons who may need assistance, are requested to
contact Frank Higgerson, at (512) 463–3262, two working days prior
to the meeting so that appropriate arrangements can be made.
Contact Frank Higgerson, 200 East 10th Street, Austin, Texas 78701,
(512) 463–3262. e-mail: frank higgerson@ gsc.state.tx.us.
Contact: Ann Dillon, 1711 San Jacinto Boulevard, Austin, Texas
78701, (512) 463–3423.
Filed: December 11, 1997, 3:59 p.m.
TRD-9716668
♦ ♦ ♦
Texas Animal Health Commission




Commissioner Briefing and Planning Session
EMERGENCY REVISED AGENDA:
I. Discussion relating to legislative issues.
II. Discussion relating to the development of a legislative plan for
1998–99.
III. Discussion relating to the review of the agency’s organizational
chart.
IV. Discussion relating to strategic planning.
Contact: Tiffany Norvell, P.O. Box 12966, Austin, Texas 78711–2966:
(512) 719–0714: tiffanyn@tahc.state.tx. us
Filed: December 12, 1997, 12:54 p.m.
TRD-9716708
♦ ♦ ♦
Texas Bond Review Board
Thursday, December 18, 1997, 10:00 a.m.
Clements Building, Committee Room Five, 300 West 15th Street
Austin
AGENDA:
I. Call to Order
II. Approval of Minutes
III. Consideration of Proposed Issues
A. Texas Rehabilitation Commission- lease purchase of computer
equipment
B. University of Houston System- Consolidated Revenue Bonds,
Series 1998
IV. Other Business
Discussion and possible approval of capital planning guidelines
V. Adjourn
Contact: Jose Hernandez, 300 West 15th Street, Suite 409, Austin,
Texas 78701, (512) 463–1741.
Filed: December 10, 1997, 1:56 p.m.
TRD-9716611
♦ ♦ ♦
Comptroller of Public Accounts
Monday, December 22, 1997, 9:30 a.m.
111 East 17th Street, Room 114
Austin
Investment Committee Meeting for the Texas Prepaid Higher Educa-
tion Tuition Board
AGENDA:
I. Call to Order
II. Discussion regarding selection of master trust custodian for
program
III. Discussion of other business
IV. Adjourn
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Contact: Wardaleen Belvin, 111 East 17th Street, Room 1114, Austin,
Texas 78774, (512) 463–4384.
Filed: December 11, 1997, 4:01 p.m.
TRD-9716673
♦ ♦ ♦
Finance Commission of Texas
Friday, December 19, 1997, 8:45 a.m.
Finance Commission Building, 2601 North Lamar Boulevard
Austin
REVISED AGENDA:
The complete agenda is available on the World Wide Web at http://
www.banking. state. tx. us/exec/fcagenda.html.
A. Review and Approval of Minutes of the October 24, 1997 Finance
Commission Meeting
B. Finance Commission Matters
1. Finance Commission Study Under Texas Finance Code §11.305(c)
2. Finance Commission Travel: Review of and Possible Vote on
Legislative Budget Board’s Denial of an Exemption to the State-
Mandated 10% Reduction in Finance Commission Travel.
3. Audit Committee Report.
4. Discussion of and Vote to Publish for Comment Proposed
Amendment to §§9.81 and 9.84.
C. Report from the Banking Department: Industry Status; Depart-
mental Operations
1. Discussion of and Vote to Publish for Comment Proposed Repeal
to §§10.1–10.5, and 10.10–10.11.
2. Discussion of and Vote to Publish for Comment Proposed
Amendment to §§12.11 and 12.61
3. Discussion of and Vote to Publish for Comment Proposed Amend-
ment to §§15.1 and 15.2
4. Discussion of and Vote to Publish for Comment Proposed New
§§17.1, 17.2, 17.21, 17.22
5. Discussion of and Vote to Publish for Comment Proposed New
§§19.1, 19.21, 19.22.
6. Discussion of and Vote to Publish for Comment Proposed New
§21.2
D. Report from the Savings and Loan Department; Industry Status;
Departmental Operations
E. Report from the Office of Consumer Credit Commissioner;
Industry Status; Departmental Operations
1. Discussion of and Vote to Publish for Comment Proposed New
§§1.101–1.107
2. Discussion of and Vote to Publish for Comment Proposed Repeal
of §§1.1, 1.3, 1.5, and 1.6
3. Discussion of and Vote on the Issuance of a Regulatory
Commentary Pertaining to Equity Loans
F. Executive Session
Contact: Everette D. Jobe, 2601 North Lamar Boulevard, Austin,
Texas 78705, (512) 475–1300.
Filed: December 10, 1997, 4:13 p.m.
TRD-9716620
♦ ♦ ♦
Office of the Governor
Tuesday, January 20, 1998, 9:00 a.m.
State Capitol Extension, Rm E1.012
Austin
Human Resource Task Force
AGENDA:
Call to Order — Introductions




Contact: Donna Reynolds, P.O. Box 12428, Austin, Texas 78711,
(512) 936–2196.
Filed: December 15, 1997, 3:32 p.m.
TRD-9716800
♦ ♦ ♦
Texas Department of Health
Saturday, January 17, 1998, 10:00 a.m.
Love Field Conference Center, Love Field Airport, 8008 Cedar
Springs Road
Dallas
Emergency Health Care Advisory Committee — Project Alpha Task
Force
AGENDA:
The task force will introduce members and guests, and will discuss
and possibly act on: an overview of Project Alpha; development of
recommendations to the Emergency Medical Services Subcommittee;
and public comment.
To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.
Contact: Debby Hilliard, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6740.
Filed: December 11, 1997, 9:31 a.m.
TRD-9716632
♦ ♦ ♦
Texas Health Insurance Risk Pool (“Health
Pool”)
Thursday, December 18, 1997, 8:00 a.m.




OPEN MEETINGS December 26, 1997 22 TexReg 12851
Some members will participate via teleconference because it is
difficulty or impossible for such members to attend the meeting.
Discussion and possible action on selection of agent/company to
provide Public Official’s liability insurance coverage for the Pool,
its directors, officers and employees. Discussion and possible action
on approval of application. Discussion and possible approval of
brochure/outline of coverage and other publications. Discussion and
possible approval of policy language. Discussion and possible action
on TPA contract and fees. Discussion and possible action on notice of
Pool availability. Discussion and possible action on banking matters
and line of credit. Discussion and possible action on TDI rules
regarding assessments and financial reporting of the Pool. Discussion
of actuarial projections. Discussion and possible action on other
administrative matters. Setting of next meeting.
REASON FOR EMERGENCY: In the best interest of the public and
due to the short time span between now and January 1, 1998, it is
imperative that this meeting take place.
Contact: Rhonda Myron, or Kim Stokes, 333 Guadalupe Street, Texas
Department of Insurance, (512) 463–6651.
Filed: December 12, 1997, 1:48 p.m.
TRD-9716713
♦ ♦ ♦
Texas House of Representatives
Wednesday, January 28, 1998, 10:00 a.m.
630 East Hopkins, San Marcos City Council Chamber
San Marcos
Interim Committee on Business and Industry/Subcommittee: Tele-
marketing
AGENDA:
I. Call to Order
II. Adoption of Minutes
III. Invited Testimony
IV. Public Testimony
V. Discussion of Future Meetings
VI. Adjourn
Contact: Mance Bowden, P.O. Box 2910, Austin, Texas 78703, (512)
463–0766.
Filed: December 17, 1997, 12:11 p.m.
TRD-9716859
♦ ♦ ♦
Texas Department of Human Services (TDHS)
Friday, December 19, 1997, 10:00 a.m.
701 West 51st Street, Public Hearing Room, East Tower
Austin
Texas Board of Human Services
AGENDA:
1. Approval of the Minutes of November 21, 1997. 2. Establishing
the State Immigrant Food Assistance Program (SIFAP). 3. Adoption
of Amendments to the Nursing Facility Licensure Rules Pursuant
to Senate Bill 190. 4. Adoption of Amendments to the Nursing
Facility Contracting Rules Concerning the Medicaid Bed Moratorium.
5. Approval of the Fiscal Year 1998 Internal Audit Plan. 6.
Commissioner’s Report: a. Announcements and Comments b.
Tracking of Board Action.
Contact: Sherron Heinemann, P.O. Box 149030, Austin, Texas 78714–
9030, (512) 438–3048.
Filed: December 11, 1997, 10:56 a.m.
TRD-9716637.
♦ ♦ ♦
Wednesday, January 7, 1998, 11:00 a.m., CST; 10:00 a.m.
MST
TDHS Region Eight, Administration Building, 11307 Roszell
San Antonio
Advisory Subcommittee on Services to Persons with Disabilities
AGENDA:
1. Welcome/Introductions. 2. Subcommittee Business: Minutes;
Bylaws. 3. TDHS Program Updates: Community Based Alternatives
(CBA); PAS Voucher Workgroup. 4. ADAC Agenda Review/
Discussion. 5. TDHS Regional Updates. 6. OSPD Updates: Annual
Report Update; Strategic Plan for FY 1998. 7. Public Comment/
Consumer Input. 8. Adjournment.
Contact: David J. Johnson, P.O. Box 149030, Austin, Texas 78714–
9030, (512) 438–3233.
Filed: December 15, 1997, 11:52 a.m.
TRD-9716791.
♦ ♦ ♦
Friday, January 9, 1998, 10:00 a.m.
701 West 51st Street, 360W Conference Room
Austin
Aged and Disabled Advisory Committee
AGENDA:
1. Opening Comments. 2. Deputy Commissioner’s Comments.
3. Approval of Minutes. ACTION ITEMS: 4. Revision of
the Intermediate Care Facility for Persons with Mental Retardation
or Related Conditions ( ICF-MR) §96.6 Informal Administrative
Review (IAR). 5. Amendments to the Licensure Rules for Personal
Care Facilities. 6. Amendments to Medicaid NF Rules regarding
Care for Children with Special Needs. 7. Nursing Facility Bed
Moratorium Rules. INFORMATION/TECHNICAL RULES: 8. New
Mandated Medicare Cost Sharing Group. 9. Updating Reference to
Community-Based Alternatives Program. REPORTS: Consideration
of funds received through the In-Home and Family Support Program
(IHFSP)Proceedings of the Subcommittee on Services to Persons
with Disabilities; Proceedings of the Nursing Facility Subcommittee.
Announcement of Strategic Planning Process. 10. Open Discussion
by Members. 11. Next Meeting/Adjournment.
Contact: Anthony Venza, P.O. Box 149030, Austin, Texas 78714–
9030, (512) 438–4943.
Filed: December 15, 1997, 11:51 a.m.
TRD-9716790.
♦ ♦ ♦
Texas Medical Disclosure Panel
22 TexReg 12852 December 26, 1997 Texas Register
Monday, December 29, 1997, 10:30 a.m.




The panel will discuss and possibly act on: approval of the minutes
of the September 26, 1997, meeting; introduction of members and
guests; final adoption of rules concerning informed consent before
the performance of a hysterectomy (25 Texas Administrative Code
(TAC) §§601.4, 601.6, and 601.8) published in the October 31, 1997,
issue of the Texas Register (22 TexReg 10615); emergency rules;
public comment (may be limited to three minutes); and setting the
next meeting date.
For ADA assistance, call Suzzanna C. Currier, (512) 458–7627 or
TDD (512) 458–7708 at least four days prior to the meeting.
Contact: Mark Jeffers, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6646.
Filed: December 15, 1997, 10:48 a.m.
TRD-9716781
♦ ♦ ♦
Texas Mental Health and Mental Retardation
Board
Thursday, December 18, 1997, 9:00 a.m.
909 West 45th Street (Auditorium)
Austin
REVISED AGENDA:
I. Call to Order: Roll Call
II. Citizen’s Comments
III. Approval of the Minutes of the November 5, 1997, Meeting
IV. Issues to be Considered
1. Chairman’s Report
2. Commissioner’s Report
• Medical Director’s Report
• Presentation to the Human Resources Fact Book
• Status Report on the Mental Retardation Local Authorities
Additional items to be considered per agenda.
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206– 4506, (voice of Relay Texas), Ellen Hurst, 72 hours prior
to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: December 10, 1997, 1:13 p.m.
TRD-9716607
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Thursday, December 18, 1997, 1:30 p.m.
12100 Park 35 Circle, Room 201S, Building E.
Austin
AGENDA:
This meeting is a work session for discussion between commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the commission.
Contact: Doug Kitts, 12100 Park 35 Circle Austin, Texas 78711, (512)
239–3317.
Filed: December 10, 1997, 2:46 p.m.
TRD-9716617
♦ ♦ ♦
Thursday, January 8, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2126; TNRCC Docket Number 96–
1977–IHW-E; PHARR PLANATION, INC. The purpose of the
hearing will be to consider the Executive Director’s Preliminary
report and petition mailed August 20, 1997 concerning assessing
administrative penalties against and requiring certain actions of Pharr
Plantation, Inc. for Texas Health and Safety Code violations in
Hidalgo County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:24 a.m.
TRD-9716755
♦ ♦ ♦
Friday, January 9, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2128; TNRCC Docket Number 96–
1449–PWS-E; B.L. PHILLIPS WATER SYSTEM; The purpose of the
hearing will be to consider the Executive Director’s Preliminary report
and petition mailed May 22, 1997 concerning assessing administrative
penalties against and requiring certain actions of B.L. Phillips Water
System, for Texas Health and Safety Code violations in Upshur
County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:25 a.m.
TRD-9716756
♦ ♦ ♦
Friday, January 9, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
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SOAH Docket Number 582–97–2127; TNRCC Docket Number 96–
0847–PST-E; WORTH OIL COMPANY AND EARL W. HARRING-
TON; The purpose of the hearing will be to consider the Executive
Director’s Preliminary report and petition mailed July 16, 1997 con-
cerning assessing administrative penalties against and requiring cer-
tain actions of Worth Oil Company and Earl Harrington for Texas
Health and Safety Code violations in Kaufman, Dallas, and Tarrant
County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:25 a.m.
TRD-9716757
♦ ♦ ♦
Tuesday, January 13, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2125; TNRCC Docket Number 96–
0633–PST-E; DAVID LOPEZ; The purpose of the hearing will be
to consider the Executive Director’s Preliminary report and petition
mailed July 8, 1997 concerning assessing administrative penalties
against and requiring certain actions of David Lopez for Texas Health
and Safety Code violations in Dallas County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:25 a.m.
TRD-9716758
♦ ♦ ♦
Thursday, January 15, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Build-
ing
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2131; TNRCC Docket Number 96–
1614–PWS-E; RICHARD KEENAN, d/b/a K&B WATERWORKS;
The purpose of the hearing will be to consider the Executive
Director’s Preliminary report and petition mailed May 23, 1997
concerning assessing administrative penalties against and requiring
certain actions of Richard Keenan, d/b/a K&B Waterworks for Texas
Health and Safety Code violations in Galveston County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:26 a.m.
TRD-9716759
♦ ♦ ♦
Thursday, January 15, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2124; TNRCC Docket Number
97–0367–IHW-E; WRIGHT OIL COMPANY; The purpose of the
hearing will be to consider the Executive Director’s Preliminary report
and petition mailed July 15, 1997 concerning assessing administrative
penalties against and requiring certain actions of Wright Oil Company
for Texas Health and Safety Code violations in Bexar County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:26 a.m.
TRD-9716760
♦ ♦ ♦
Tuesday, January 20, 1998, 10:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2171; TNRCC Docket Number
96–0995–PWS-E; JERRY HOUSE, d/b/a As HOUSE-CORRAL
STREET WATER SYSTEM: The purpose of the hearing will be
to consider the Executive Director’s Preliminary report and petition
mailed May 21, 1997 concerning assessing administrative penalties
against and requiring certain actions of Jerry House, d/b/a House-
Corral Street Water System for Texas Health and Safety Code
violations in Harris County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:27 a.m.
TRD-9716761
♦ ♦ ♦
Tuesday, January 20, 1998, 10:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on a request filed by Manville
Water Supply Corporation (“Manville WSC”) with the Texas Natural
Resource Conservation Commission (“ Commission” or “TNRCC”)
for Commission approval under §13.248 of the Texas Water Code of
a contract with the City of Pflugerville (“City”) designating the areas
and customers to be served by Manville WSC and the City. SOAH
Docket Number 582–97–2274.
Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: December 17, 1997, 8:37 a.m.
TRD-9716838
♦ ♦ ♦
Wednesday, January 21, 1998, 10:00 a.m.
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For a hearing before an administrative law judge of the State Office
of Administrative Hearings on a petition by VALERO REFINING
COMPANY to the Texas Natural Resource Conservation Commission
(TNRCC) for issuance of proposed Air Permit Numbers 8373 and
PSD-TX-324M8 to authorize modification of an existing Sulfur
Recovery Unit and Sulften Unit located at 5900 Up River Road,
Corpus Christi, Nueces County, Texas. Valero Refining Company
requests that their existing permits be modified to increase sulfur
production from 400 long tons per day (ltpd) to 450 ltpd. SOAH
Docket Number 582–97–2138.
Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: December 16, 1997, 9:51 a.m.
TRD-9716817
♦ ♦ ♦
Thursday, January 22, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2123; TNRCC Docket Number 97–
0689–PST-E; TEXAS DEPARTMENT OF PUBLIC SAFETY. The
purpose of the hearing will be to consider the Executive Director’s
Preliminary report and petition mailed July 30, 1997 concerning
assessing administrative penalties against and requiring certain actions
of Texas Department of Safety for Texas Health and Safety Code
violations in Crocket County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:27 a.m.
TRD-9716762
♦ ♦ ♦
Thursday, January 22, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2132; TNRCC Docket Number 97–
0653–IHW-E; FIRST CO; The purpose of the hearing will be to
consider the Executive Director’s Preliminary report and petition
mailed July 21, 1997 concerning assessing administrative penalties
against and requiring certain actions of FIRST CO., for Texas Health
and Safety Code violations in Dallas County, Texas
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:27 a.m.
TRD-9716763
♦ ♦ ♦
Tuesday, January 27, 1998, 10:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2174; TNRCC Docket Number 96–
1260–AIR-E; JOHN BLANTON d/b/a TRI-B INDUSTRIES; The
purpose of the hearing will be to consider the Executive Director’s
Preliminary report and petition mailed April 18, 1997 concerning
assessing administrative penalties against and requiring certain actions
of John Blanton, d/b/a Tri-B Industries, for Texas Health and Safety
Code violations in Denton County, Texas
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:28 a.m.
TRD-9716764
♦ ♦ ♦
Thursday, January 29, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2136; TNRCC Docket Number 96–
1598–PST-E; ARTURO ARREDONDO d/b/a ART’S CONOCO; The
purpose of the hearing will be to consider the Executive Director’s
Preliminary report and petition mailed April 18, 1997 concerning
assessing administrative penalties against and requiring certain actions
of John Blanton, d/b/a Tri-B Industries, for Texas Health and Safety
Code violations in Denton County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:28 a.m.
TRD-9716765
♦ ♦ ♦
Monday, February 2, 1998, 9:00 a.m.
1700 North Congress Avenue, Suite 1100, Stephen F. Austin Building
Austin
State Office of Administrative Hearings
AGENDA:
SOAH Docket Number 582–97–2137; TNRCC Docket Number
96–1266–PST-E; JORDAN WALL COVERINGS COMPANY; The
purpose of the hearing will be to consider the Executive Director’s
Preliminary report and petition mailed August 27, 1997 concerning
assessing administrative penalties against and requiring certain actions
of Jordan Wall Coverings Company, for Texas Health and Safety Code
violations in Dallas County, Texas.
Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: December 15, 1997, 8:28 a.m.
TRD-9716766
♦ ♦ ♦
Board of Nurse Examiners
Wednesday, January 14, 1998, 9:30 a.m.
Hobby Building, 333 Guadalupe, Tower II, Room 2–225
Austin
OPEN MEETINGS December 26, 1997 22 TexReg 12855
Law and Regulations Advisory Committee
AGENDA:
9:30 a.m. — Call to order/Roll Call
9:45 a.m. — Review of Minutes
10:00 a.m. — Review of reference materials: NPA, 1997; NEAC
Competencies, Vol. I; Content Outline- RN Study Guide- Lolly
Lockhart
10:15 a.m. — Proposed RN Survey — Dorothy Otto-Reinforcement
plans by members to representative organizations.
11:30 — Lunch
12:30 p.m. — Educational survey for Deans and Directors — Karen
Lyons
1:00 p.m. — Start content list for nursing jurisprudence knowledge
set.
3:00 p.m. — Adjourn
Contact: Mitchell Diaz, Box 430, Austin, Texas 78767–0430, (512)
305–6844.
Filed: December 17, 1997, 9:20 a.m.
TRD-9716839
♦ ♦ ♦
Texas Savings and Loan Department
Tuesday, January 6, 1997, 1:00 p.m.
Thompson Conference Center, 2405 East Campus Drive, Room 2.120
Austin
Finance Commission of Texas
REVISED AGENDA:
The purpose of this meeting is to gather industry input and perspec-
tives on the Texas Savings and Loan Department’s strategic plan and
to discuss regulatory alternatives. The meeting is hosted by the Sav-
ings and Loan Department. Industry CEOs and all members of the
Finance Commission of Texas have been invited.
Contact: Anne Hulsman, 2601 North Lamar, Suite 201, Austin, Texas
78705, (512) 475–1350.




Friday, January 30, 1998, 9:00 a.m.




A hearing will be held in SOAH Docket Number 312–97–2277 for
the purpose of determining whether the dealer registration of Pohl,
Brown, and Associates, Inc. should be revoked.
Contact: David Grauer, 200 East 10th Street, Fifth Floor, Austin, Texas
78701, (512) 305–8392.
Filed: December 16, 1997, 10:58 a.m.
TRD-9716821
♦ ♦ ♦
Friday, January 30, 1998, 9:00 a.m.




A hearing will be held in SOAH Docket Number 312–97–2277 for
the purpose of determining whether the dealer registration of Pohl,
Brown, and Associates, Inc. should be revoked.
Contact: David Grauer, 200 East 10th Street, Fifth Floor, Austin, Texas
78701, (512) 305–8392.
Filed: December 16, 1997, 10:59 a.m.
TRD-9716822
♦ ♦ ♦
Teacher Retirement System of Texas
Thursday, December 18, 1997, 7:30 a.m.
1000 Red River, Room 229E
Austin
Board of Trustees Audit Committee
AGENDA:
1. Approval of Minutes of the September 25, 1997, Audit Committee
Meeting-Cummings
2. Discussion of 1997 Annual Financial Audits-Bill Wood, State
Auditor’s Office
3. Review of 1997 Corporate Financial Audits- Steve Knebel,
Maxwell, Lock and Ritter
4. Audit Committee Orientation — Henry
a. Audit Charters
b. Organizational Charts
c. 1997–1998 Internal Audit Plan
d. Quarterly Report of the Internal Audit Department
5. Review of 1997 Comprehensive Annual Financial Report —
Galaviz
6. Internal Audit Annual Report for Fiscal Year 1997– Henry
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841–4497 at least two days prior to
the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 10, 1997, 4:14 p.m.
TRD-9716623
♦ ♦ ♦
Thursday, December 18, 1997, 9:30 a.m.
1000 Red River, Room 514E
Austin
Board of Trustees Policy Committee
AGENDA:
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1. Approval of Minutes of the November 21, 1997 Meeting
2. Consideration of Proposed Rules on Advisory and Auxiliary
Committees, Insurance Certification, Eligible Bidders on Insurance
Plans, and Life Expectancy Tables
3. Consideration of By-laws for Board of Trustees
4. Consideration of Employment at Will Policy
5. Consideration of TRS Mission Statement
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841– 4497 at least two days prior to
the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 10, 1997, 4:14 p.m.
TRD-9716624
♦ ♦ ♦
Thursday, December 18, 1997, 11:30 a.m.
1000 Red River, Room 229E
Austin
Board of Trustees Benefits Committee
AGENDA:
1. Approval of Minutes of the September 25, 1997, Meeting
2. Consideration of Nominations for Retirees Advisory Committee
for the Texas Public School Employees Group Insurance Program —
Mrs. Koontz
3. Report on Certification issues and the Bidding Process for the
Administration of the TRS-Care Plan, the Pharmacy Plan, and the
Medicare HMO Pilot- Mr. DiLorenzo
4. Status Report on DROP and Calculation of Benefits using actual
Salaries- Mrs. Koontz.
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841– 4497 at least two days prior to
the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 10, 1997, 4:14 p.m.
TRD-9716625
♦ ♦ ♦
Thursday, December 18, 1997, 1:30 p.m.
1000 Red River, Fifth Floor Board Room
Austin
Board of Trustees Investment Committee
AGENDA:
1. Approval of Minutes of the September 25, 1997, Meeting
2. Discussion of Investment Summary and Consideration of Recom-
mendation for Allocation of Funds Available for Investment – Mr.
Walker
3. Report on Asset Allocation, Policy Ranges, and Investment
Performance — Mr. Walker
4. Review on Equity Portfolio — Staff
5. Review of Fixed Income Portfolio — Staff
6. Review of Real Estate Portfolio — Staff
7. Review of Alternative Assets Portfolio — Mr. Walker
8. Review of Cash Portfolio — Mr. Walker
9. Review of Investment Outlook, Market Conditions and Portfolio
Performance — Mr. Record, Wellington Management
10. Report on Proxy Exceptions, Soft Dollar Activity, and Transac-
tions with Respect to Equities Not in Approved Universe- Mr. Walker
11. Consideration of Policy Clarification with Respect to Classifying
the Nationality of Securities — Mr. Walker
12. Consideration of Equity Securities Recommended to be Approved
for Investment- Mr. Walker
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841– 4497 at least two days prior to
the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 10, 1997, 4:14 p.m.
TRD-9716626
♦ ♦ ♦
Friday, December 19, 1997, 8:00 a.m.
1000 Red River, Room 514E
Austin
Board of Trustees Real Estate Committee
AGENDA:
1. Approval of Minutes of the November 21, 1997, Meeting
2. Consideration of Sale of Assets Owned by TRST Sun City, Inc.
(Shopping Center in Sun City, Arizona)
3. Update on Portfolio, Including Mortgage Risk Ratings and Issues
Affecting Corporate-Owned Properties
4. Consideration of Strategic Consultant Contract between TRS and
Property and Portfolio Research, Inc.
5. Discussion of Future Meeting Dates/Time and Reporting Require-
ments
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841– 4497 at least two days prior to
the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 11, 1997, 4:24 p.m.
TRD-9716678
♦ ♦ ♦
Friday, December 19, 1997, 9:00 a.m.




1. Roll Call of Board Members
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2. Public Comments
3. Approval of Minutes of November 21, 1997 Meeting
4. Review of TRS Actuarial Valuation as of August 31, 1997 — Mr.
Carter
5. Review of TRS Annual Financial Report — Mr. Jung
6. Report of Policy Committee — Dr. Stream
7. Consideration of Proposed Permanent and Emergency Rule
(a) Permanent Rule 29.61 on Distribution of DROP.
(b) Emergency Rule 51.1 on Continuation of Medical Board and
Retirees Advisory Committee
8. Report of Real Estate Committee — Dr. Youngblood
9. Report of Audit Committee — Mr. Cummings
10. Report of Investments Committee — Mr. Simms
11. Report of Benefits Committee and Consideration of Appoint-
ments to the Retirees Advisory Committee for the Texas Public
School Employees Group Insurance Program — Mr. Whittenburg
12. Report on Progress in Implementation of PAM — Jr. Jung
13. Report per §825.314(b) of the Government Code of Expenditures
on Expenses that Exceed the Amount of Operation Expenses Appro-
priated and which are Required to Perform the Fiduciary Duties of
the Board — Mr. Jung.
14. Status Report on Benefit Services Transformation (BeST Project)
— Mrs. Koontz
15. Report of Benefits Division — Mrs. Koontz
16. Review of Trustee Qualifications and Responsibilities — Mr.
Dunlap
17. Report of Executive Director — Mr. Dunlap
18. Comments by Board Members
19. Report of General Counsel on Litigation — Mr. Baker
20. Annual Performance Evaluation of the Executive Director
21. Consideration of Salary of Executive Director — Mr. Simms
For ADA assistance, contact John R. Mercer, (512) 397–6400 or
TDD (512) 397–6444 or (800) 841– 4497 at least two days prior to
the meeting.
Contact: John R.Mercer, 1000 Red River, Austin, Texas 78701–2698,
(512) 397–6400.
Filed: December 11, 1997, 4:21 p.m.
TRD-9716677
♦ ♦ ♦
Texas State Technical College System
Friday, December 19, 1997, 10:30 a.m.
3801 Campus Drive, Building 32–01
Waco
Telephone Conference Board of Regents
AGENDA:
The Board will meet by teleconference for the purpose of possible
appointment of Texas State Technical College System Chancellor.
Contact: Sandra J. Crumnow, 3801 Campus Drive, Waco, Texas
76705, (254) 867–3964.
Filed: December 16, 1997, 10:24 a.m.
TRD-9716818
♦ ♦ ♦
Friday, December 19, 1997, 10:31 a.m.
3801 Campus Drive, Building 32–01
Waco
Telephone Conference Board of Regents Closed Meeting
AGENDA:
The Board will meet in closed session by telephone conference for the
specific purpose provided in §§5651.071 and 551.075 of Chapter 551
of the Texas Government Code to discuss candidates for Chancellor
of Texas State Technical College System.
Contact: Sandra J. Crumnow, 3801 Campus Drive, Waco, Texas
76705, (254) 867–3964.




Tuesday, December 16, 1997, 1:00 p.m.




1:00 p.m., Teleconference of Board of Regents Finance Committee
to consider and act on: 1) the selection of a commercial paper dealer;
2) the selection of a liquidity facility provider, and 3) the selection
of an issuing/paying agent for the commercial note program. These
actions are in accordance with a resolution passed by the Board of
Regents at the November 7, 1997 meeting.
NOTE: (REASON FOR EMERGENCY) Immediate action by the
Board of Regents Finance Committee is required to consider actions
necessary for the implementation of the Texas Tech University
commercial note program. It has proven extremely difficult to assure
the presence of a quorum of the Committee members at one location.
Therefore, while two of the three members of the committee may
be able to attend the meeting in person, the Committee will meet by
telephone conference call at the designated time and place.
Contact: James L. Crowson, P.O. Box 42013, Lubbock, Texas 79409–
2013, (806) 742–0012.
Filed: December 12, 1997, 9:02 a.m.
TRD-9716692
♦ ♦ ♦
University of North Texas/University of North
Texas Health Science Center
Tuesday, December 16, 1997, 4:00 p.m.
Administration Building, Room 201, University of North Texas
Denton
Board of Regents
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AGENDA:
UNT: Hotel/Conference Center and UNT Golf Course
UNTHSC: Statement Expressing Official Intent to Reimburse Costs of
the Patient Care Center and Parking Facility; Naming of Classrooms.
Contact: Jana Dean, P.O. Box 13737, Denton, Texas 76203, (817)
369–8515.
Filed: December 11, 1997, 2:33 p.m.
TRD-9716654
♦ ♦ ♦
Tuesday, December 16, 1997, 4:00 p.m.




UNTHSC: [UNTHSC: Executive Session: Employee Briefing—
Naming of Classrooms]; Statement Expressing Official Intent to
Reimburse Costs of the Patient Care Center and Parking Facility;
Naming of Classrooms
UNT: Hotel/Conference Center and UNT Golf Course
Contact: Jana Dean, P.O. Box 13737, Denton, Texas 76203, (817)
369–8515.
Filed: December 12, 1997, 3:50 p.m.
TRD-9716736
♦ ♦ ♦
University of Texas M. Anderson Cancer Center
Tuesday, December 16, 1997, 8:00 a.m.
1515 Holcombe Boulevard, Room B8.4344
Houston
Institutional Animal Care and Use Committee
AGENDA:
Review of Protocol for Animal Care and Use and Modifications
thereof.
Contact: Anthony Mastromarino, Ph.D., 1515 Holcombe Boulevard,
Box 101, Houston, Texas 77030, (713) 792–3220.
Filed: December 11, 1997, 1:59 p.m.
TRD-9716649
♦ ♦ ♦
The University of Texas System
Tuesday, December 16, 1997, 8:00 a.m.




The Board will convene in Open Session to consider proposed
appointments to the Board of Directors of the M.D. Anderson
Cancer Center Outreach Corporation and then will recess to Executive
Session in accordance with Texas Government Code, Chapter 551,
§551.074, to interview and review the credentials of the finalist
candidates for the presidency of the University of Texas at Austin.
The Board will then reconvene in Open Session to take formal action
regarding the possible election and employment of a President for
U.T. Austin. It is estimated that the Board will reconvene in Open
Session to take formal action at approximately 5:00 p.m.
Contact: Arthur H. Dilly, 201 West Seventh Street, Austin, Texas
78701–2981, (512) 499–4402.
Filed: December 10, 1997, 1:39 p.m.
TRD-9716609
♦ ♦ ♦
Texas Windstorm Insurance Association
Friday, January 9, 1998, 10:00 a.m.




I. Call to Order — Reminder of the Anti-trust Statement
II. Executive Session for Legal Advice
III. Consideration of issues created by the audit of the Internal
Revenue Service which may require action by the Board of Directors.
IV. Adjourn
Contact: Charles F. McCullough, 2028 East Ben White Boulevard,
Suite 200, Austin, Texas 78741, (512) 444–9612.




Tuesday, December 23, 1997, 9:00 a.m.
101 East 15th Street, Room 644, TWC Building
Austin
AGENDA:
Discussion, consideration and possible action relating to: (1) integra-
tion of eligibility determination and service delivery relative to House
Bill 2777; (2) publication in the Texas Register of proposed incen-
tive and sanction rule for local workforce boards; (3) potential and
pending applications for certification of local workforce development
boards; (4) recommendations to TCWEC of operational plans of local
workforce development boards; (5) approval of local workforce board
or private industry council nominees; (6) acceptance of donations of
child care matching funds: (7) publication in the Texas Register of
proposed repeal of Chapter 811 (JOBS) and new Chapter 811 relating
to local innovation grants, including Micro Enterprise, Texans Work,
Wheels for Work; TANF Employment Program and Full Employment
Pilot Project: Subsidized Employment and Individual Development
Accounts; House Bill 1 Rider 27(b), Long-Term Success for TANF
Recipients; Senate Bill 60 requiring parenting skills training, educa-
tion and training activities; and House Bill 3428 procedures relieving
victims of family violence from certain welfare reform requirements;
(8) adoption of amendments to TWC rule relating to Child Labor
(40 TAC Chapter 817); (9) publication in the Texas Register of pro-
posed repeal of Chapter 819 (Interagency Matters) and new Chapter
800 Subchapter D; (10) publication in the Texas Register of proposed
new Chapter 827 Communities in Schools rules (11) publication in
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the Texas Register of proposed new Chapter 819 Payment of Wages
Rules (12) publication in the Texas Register of proposed new Chapter
823 Hearings (13) publication in the Texas Register of the proposed
rule regarding Petition for Adoption of Rules (Chapter 800 Subchap-
ter E). Discussion regarding: allowing local workforce development
boards to determine what programs they will administer and whether
or not to set deadlines on the boards’ plan submissions; and regarding
the rate of interest on the late refunds required by Texas Education
Code §132.061(e) used to deter proprietary schools from retaining stu-
dent funds. EXECUTIVE SESSION pursuant to Government Code
§551.074 to discuss the duties, responsibilities, and salary levels of
the Executive Staff and other personnel: §551.071(1) concerning the
pending litigation of the Texas AFL-CIO v. TWC; TSEU/CWA Lo-
cal 6184, AFL/CIO v. TWC; and Guiterrez v. TEC; and §551.071(2)
concerning all matters identified in this agenda where the Commis-
sioners seek the advice of its attorney as privileged communications
under the Texas Disciplinary Rules of Professional Conduct of the
State Bar of Texas and to Discuss the Open Meetings Act and Ad-
ministrative Procedures Act; Actions, if any, resulting from executive
session; Consideration and action on continuing jurisdiction and re-
consideration of unemployment compensation cases; consideration
and action on higher level appeals in unemployment compensation
cases on Docket 52; and set date of next meeting.
Contact: J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas
78778, (512) 463–7833.




Meetings filed December 10, 1997
Ark-Tex Council of Governments, Ark-Tex Private Industry Council
Executive and Planning Committees, met at Mt. Pleasant Chamber
of Commerce, Mt. Pleasant, Tuesday, December 16, 1997 at 1:30
p.m. Information may be obtained from Jeanie Callicott, P.O. Box
530, Texarkana, Texas 75505, (903) 832–8636. TRD-9716627.
Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, December 15, 1997 at 5:00 p.m. Information
may be obtained from Beverly Houston, P.O. Box 840248, San
Antonio, Texas 78283–0248, (210) 224–8511. TRD-9716610.
Cash Water Supply Corporation, Board of Directors, met at Corpora-
tion Office, FM 1564 at Highway 34, Greenville, December 15, 1997
at 7:00 p.m. Information may be obtained from Eddy W. Daniel, P.O.
Box 8129, Greenville, Texas 75404–8129, (903) 883–2695. TRD-
9716605.
Education Service Center, Region 10, Board of Directors, met at 400
East Spring Valley Road, Richardson, December 19, 1997 at 9:30 a.m.
Information may be obtained from Joe Farmer, 400 East Spring Valley
Road, Richardson, Texas 75081, (972) 231–6301. TRD-9716608.
Kendall Appraisal District, Board of Directors, met at 121 South
Main Street, Boerne, December 16, 1997 at 6:00 p.m. Information
may be obtained from Helen Tamayo, P.O. Box 788, Boerne, Texas
78006, (830) 249–8012, fax: (830) 249–3975. TRD-9716619.
LRGV Development Council (LRGVDC) Board of Directors, met
at Harlingen Chamber of Commerce, 311 East Tyler, Harlingen,
December 18, 1997 at 1:30 p.m. Information may be obtained from
Kenneth N. Jones Jr., 311 North 15th Street, McAllen, Texas 78501,
(956) 682–3481. TRD-9716621.
Martin County Appraisal District, MCAD Board Meeting, met at
Rita’s Restaurant, 612 West Front Street, Stanton, December 16, 1997
at Noon. Information may be obtained from Doris Holland, P.O. Box
1349, Stanton, Texas 79782, (915) 756–2823. TRD-9716618.
Panhandle Information Network, Executive Committee, met at 6500
Amarillo Boulevard West, Amarillo, December 16, 1997 at 1:00 p.m.
Information may be obtained from Linda Pitner, WTAMU Box 215,
Canyon, Texas 79016, (806) 656–2983. TRD-9716613.
San Jacinto River Authority, Board of Directors, met at 18700
Kennedy Boulevard, Houston, December 17, 1997 at 8:00 a.m.
Information may be obtained from James R. Adams/Ruby Shiver, P.O.
Box 329, Conroe, Texas 77305, (409) 588–1111. TRD-9716614.
Wise County Appraisal District, Appraisal Review Board, met at 206
South State, Decatur, December 18, 1997 at 8:20 a.m. Information
may be obtained from Deidra Deaton, 206 South State, Decatur, Texas
76234, (940) 627–3081. TRD-9716606.
Meetings filed December 11, 1997
Bandera County Appraisal District, Board of Directors, met at
Bandera County Appraisal District, 1206 Main Street, Bandera,
December 18, 1997 at 3:00 p.m. Information may be obtained from
P.H. Coates IV, P.O. Box 1119, Bandera, Texas 78003, (830) 796–
3039, fax: (830) 796–3672. TRD-9716648.
Burke Center, Board of Trustees, met with revised agenda, at 4101
South Medford, Lufkin, December 22, 1997 at 1:00 p.m. Information
may be obtained from Debra Fox, Burke Center, 4101 South Medford
Drive, Lufkin, Texas 75901, (409) 639–1141. TRD-9716650.
Central Texas MHMR Center, Board of Trustees, met at 408
Mulberry, Brownwood, December 15, 1997 at 5:00 p.m. Information
may be obtained from David Williams, P.O. Box 250, Brownwood,
Texas 76801, (915) 646–9574. TRD-9716640.
Dallas Area Rapid Transit, Commuter Rail Advisory Committee, met
at 4801 Rock Island Road, The Irving Yard, Irving, December 15,
1997 at 11:00 a.m. Information may be obtained from Paula J. Bailey,
P.O. Box 660163, Dallas, Texas 75266–0163, (214) 749–3256. TRD-
9716638.
Dallas Area Rapid Transit, Special Event, The Irving Yard, met at
115 Rock Island Road, Irving, December 15, 1997 at 11:45 a.m.
Information may be obtained from Paula J. Bailey, P.O. Box 660163,
Dallas, Texas 75266–0163, (214) 749–3256. TRD-9716639.
Dallas Central Appraisal District, Appraisal Review Board, met at
2949 North Stemmons Freeway, Second Floor Community Room,
Dallas, December 17, 1997 at 10:00 a.m. Information may be
obtained from Rick Kuehler, 2949 North Stemmons Freeway, Dallas,
Texas 75247, (214) 631–0520. TRD-9716630.
Education Service Center, Region XIII, Board of Directors, met at
5701 Springdale Road, Room H, Austin, December 17, 1997 at 12:30
p.m. Information may be obtained from Dr. Roy C. Benavides,
5701 Springdale Road, Austin, Texas 78723, (512) 919–5300. TRD-
9716635.
Edwards Aquifer Authority, Research and Technology Committee,
met at 1615 North St. Mary’s Street, San Antonio, December 19,
1997 at 10:00 a.m. Information may be obtained from Sally Tamez-
Salas, 1615 North St. Mary’s Street, San Antonio, Texas 78212,
(210) 222–2204. TRD-9716657.
Gonzales County Appraisal District, Appraisal Review Board, met
at 928 St. Paul Street, Gonzales, December 18, 1997 at 9:00
a.m. Information may be obtained from Lona Cleveland, or Glenda
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Strackbein, 928 St. Paul, Gonzales, Texas 78629, (210) 672–2879 or
fax: (210) 672–8345. TRD-9716641.
Hunt County Appraisal District, Appraisal Review Board, met at 4801
King Street, Greenville, December 16, 1997 at 8:30 a.m. Information
may be obtained from Shirley Gregory, P.O. Box 1339, Greenville,
Texas, 75403, (903) 454–3510. TRD-9716629.
Kleberg-Kenedy Soil and Water Conservation District, #356, Board
of Directors, met at 1017 South 14th Street, Kingsville, December
15, 1997 at 1:30 p.m. Information may be obtained from Joan D.
Rumfield, 920 East Caesar, Suite 4, Kingsville, Texas 78363, (512)
592–0309. TRD-9716628.
Lamar County Appraisal District, Board of Directors, met at 521
Bonham Street, Paris, December 16, 1997 at 4:00 p.m. Information
may be obtained from Cathy Jackson, 521 Bonham Street, Paris,
Texas 75460, (903) 785–7822. TRD-9716679.
Liberty County Central Appraisal District, Board of Directors, met at
315 Main Street, Liberty, December 17, 1997, 9:30 a.m. Information
may be obtained from Sherry Greak, P.O. Box 10016, Liberty, Texas
77575, (409) 336–5722. TRD-9716669.
Martin County Appraisal District, Appraisal Review Board, met at
Rita’s Restaurant, 612 West Front Street, Stanton, December 18,
1997, at Noon. Information may be obtained from Doris Holland,
P.O. Box 1349, Stanton, Texas 79782, (915) 756–2823. TRD-
9716665.
Middle Rio Grande Development Council, Texas Review and Com-
ment System Committee, met at Holiday Inn Uvalde, 920 East Main
Street, Uvalde, December 17, rescheduled from December 10, 1997
at 4:00 p.m. Information may be obtained from Tim Trevino, 209
North Getty Street, Uvalde, Texas 78801, (210) 278–4151, fax: (210)
278–2929. TRD-9716670.
Nueces Soil and Water Conservation District Board 357, met at 548
South Highway 77, Suite B, Robstown, December 16, 1997 at 10:30
a.m. Information may be obtained from Joan D. Rumfield, 548
South Highway 77, Suite B, Robstown, Texas 78380, (512) 387–
4116. TRD-9716631.
Riceland Regional Mental Health Authority, Executive Committee,
met at 3007 North Richmond Road, Wharton, December 18, 1997 at
1:00 p.m. Information may be obtained from Marjorie Dornak, P.O.
Box 869, Wharton, Texas 77488, (409) 532–3096. TRD-9716667.
Sabine Valley Center, Board of Trustees, met at 107 Woodbine
Place, Judson Road, Longview, December 18, 1997, at 7:30 p.m.
Information may be obtained from Inman White, P.O. Box 6800,
Longview, Texas 75608, (903) 237–2362. TRD-9716655.
San Antonio River Authority, Board of Directors, met at 100 East
Guenther Street, Boardroom, San Antonio, December 17, 1997 at
2:00 p.m. Information may be obtained from Fred N. Pfeiffer,
P.O. Box 830027, San Antonio, Texas 78283–0027, (210) 227–1373.
TRD-9716652.
Swisher County Appraisal District, Board of Directors, met at 130
North Armstrong, Tulia, December 18, 1997, 11:00 a.m. Information
may be obtained from Rose Lee Powell, 130 North Armstrong, Tulia,
Texas 79088, (806) 995–4118. TRD-9716656.
Upper Leon River Municipal Water District, Board of Directors,
met at General Office, located off FM 2861, Lake Proctor Dam,
Comanche, December 15, 1997 at 6:30 p.m. Information may be
obtained from Upper Leon River MWD, P.O. Box 67, Comanche,
Texas 76442, (254) 879–2258. TRD-9716634.
West Central Texas Workforce Development Board, met at 815B
North Judge Ely Boulevard, Abilene, December 17, 1997, at 10:30.
Information may be obtained from Mary Ross, 1025 EN 10th Street,
Abilene, Texas 79601, (915) 672–8544. TRD-9716653.
Wood County Appraisal District, Appraisal Review Board, met at 210
Clark Street, Quitman, December 18, 1997 at 9:00 a.m. Information
may be obtained from Lois McKibben or Rhonda Powell, P.O. Box
518, Quitman, Texas 75783–0518, (903) 763–4891. TRD-9716672.
Wood County Appraisal District, Board of Directors, met at 210 Clark
Street, Quitman, December 18, 1997 at 1:30 p.m. Information may
be obtained from Lois McKibben or Rhonda Powell, P.O. Box 518,
Quitman, Texas 75783–0518, (903) 763–4891. TRD-9716671.
Meetings filed December 12, 1997
Angelina and Neches River Authority, ANRA Board of Directors,
met at 210 Lufkin Avenue, Lufkin, December 18, 1997 at 9:30 a.m.
Information may be obtained from Gary L. Neighbors, P.O. Box 387,
Lufkin, Texas 75901, (409) 632–7795, fax: (409) 632–2564. TRD-
9716733.
Comal Appraisal District, Board of Directors, met at 178 East Mill
Street, #102, New Braunfels, December 15, 1997 at 5:30 p.m.
Information may be obtained from Lynn E. Rodgers, P.O. Box
311222, New Braunfels, Texas 78131–1222, (830) 625–8597. TRD-
9716705.
East Texas Council of Governments, Workforce Development Board,
met at 3119 Estes Parkway, Longview, December 18, 1997 at 9:30
a.m. Information may be obtained from Glynn Knight, 3800 Stone
Road, Kilgore, Texas 75662, (903) 984–8641. TRD-9716715.
Education Service Center, Region One, Board of Directors, met with
revised agenda, at Embassy Suites Hotel, 1800 South Second Street,
McAllen, December 16, 1997 at 7:00 p.m. Information may be
obtained from Dr. Sylvia R. Hatton, 1900 West Schunior, Edinburg,
Texas 78539, (210) 383–5611. TRD-9716714.
Education Service Center, Region XIV, Board of Directors, met
at 1850 Highway 351, Abilene, December 18, 1997 at 5:30 p.m.
Information may be obtained from Taressa Huey, 1850 Highway 351,
Abilene, Texas 79601, (915) 675–8608. TRD-9716717.
Hale County Appraisal District, Appraisal Review Board, met at
Cotton Patch Cafe, 3314 Olton Road, Plainview, December 17, 1997
at Noon. Information may be obtained from Linda Jaynes, 302 West
8th Street, Plainview, Texas 79072, (806) 293–4226. TRD-9716694.
Hale County Appraisal District, Board of Directors, met at Cotton
Patch Cafe, 3314 Olton Road, Plainview, December 17, 1997 at 7:00
p.m. Information may be obtained from Linda Jaynes, 302 West 8th
Street, Plainview, Texas 79072, (806) 293–4226. TRD-9716693.
Harris County Appraisal District, Appraisal Review Board, met at
2800 North Loop West, 8th Floor, Houston, December 19, 1997 at
8:00 a.m. Information may be obtained from Bob Gee, 2800 North
Loop West, Houston, Texas 77092, (713) 957–5222. TRD-9716696.
Lake Livingston Water Supply and Sewer Service Corporation, Board
of Directors, met at 622 South Washington, Livingston, December
18, 1997, at 10:00 a.m. Information may be obtained from M.D.
Simmons, P.O. Box 1149, Livingston, Texas 77351, (409) 327–3107,
fax: (409) 327–8959. TRD-9716701.
Lampasas County Appraisal District, Board of Directors, met at
109 East Fifth Street, Lampasas, December 18, 1997 at 7:00 p.m.
Information may be obtained from Katrina Perry, P.O. Box 175,
Lampasas, Texas 76550, (512) 556–8058. TRD-9716735.
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Lower Colorado River Authority, Board of Directors, met at 3701
Lake Austin Boulevard, Hancock Building, Board Room, December
17 and reconvening December 18, 1997 at 9:00 a.m. Information
may be obtained from Glen E. Taylor, P.O. Box 220, Austin, Texas
78767, (512) 473–3304. TRD-9716718.
Lower Colorado River Authority, Planning and Public Policy Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, December 17 and may have reconvened if necessary, Decem-
ber 18, 1997 at 9:00 a.m. Information may be obtained from Glen E.
Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-
9716719.
Lower Colorado River Authority, Energy Operations Committee, met
at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
December 17 and may have reconvened if necessary, December 18,
1997 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9716720.
Lower Colorado River Authority, Land and Water Operations Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, December 17 and may have reconvened if necessary, Decem-
ber 18, 1997 at 9:00 a.m. Information may be obtained from Glen E.
Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-
9716721.
Lower Colorado River Authority, Finance and Administration Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, December 17 and may have reconvened if necessary, Decem-
ber 18, 1997 at 9:00 a.m. Information may be obtained from Glen E.
Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-
9716722.
Lower Colorado River Authority, Regional Development Committee,
met at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
December 17 and may have reconvened if necessary, December 18,
1997 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9716723.
Lower Colorado River Authority, Audit Committee, met at 3701 Lake
Austin Boulevard, Hancock Building, Board Room, December 17 and
may have reconvened if necessary, December 18, 1997 at 9:00 a.m.
Information may be obtained from Glen E. Taylor, P.O. Box 220,
Austin, Texas 78767, (512) 473–3304. TRD-9716724.
Lower Colorado River Authority, Emerging Issues Committee, met
at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
December 17 and may have reconvened if necessary, December 18,
1997 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9716725.
Montague County Tax Appraisal District, Board of Directors, met
at 312 Rusk Street, Montague, December 17, 1997, 5:30 p.m.
Information may be obtained from June Deaton, 312 Rusk Street,
Montague, Texas 76251, (940) 894–6011. TRD-9716707.
Northeast Texas Rural Rail Transportation District, Board, met at
Alliance State Bank, 500 Jefferson Street, Sulphur Springs, December
17, 1997 at 11:00 a.m. Information may be obtained from Sue Ann
Harting, 2821 Washington Street, Greenville, Texas 75401, (903)
454–6751. TRD-9716710.
North Texas Tollway Authority, Board of Directors, met at Dallas
Marriott Quorum, 14901 Dallas Parkway, Dallas, December 17, 1997,
at 9:30 a.m. Information may be obtained from Jimmie G. Newton,
3015 Raleigh Street, Dallas, Texas 75219, (214) 522–6200. TRD-
9716690.
Panhandle Ground Water Conservation District Number Three, Board
of Directors Public Hearing, met at District Office, 201 West Third
Street, White Deer, December 17, 1997 at 10:00 a.m. Information
may be obtained from C.E. Williams, Box 637, White Deer, Texas
79097, (806) 883–2501. TRD-9716712.
Texas Association of Regional Councils, Board of Directors, met at
Radisson Hotel on Town Lake, 111 East Cesar Chavez Street, Austin,
December 19, 1997 at 9:00 a.m. Information may be obtained from
Katherine Cannon or Jim Ray, 1305 San Antonio Street, Austin, Texas
78701, (512) 478–4715, (512) 478–1049 fax. TRD-9716716.
Meetings filed December 15, 1997
Education Service Center, Region 12, Board of Directors, met at 2101
West Loop 340, Waco, December 19, 1997 at 10:00 a.m. Information
may be obtained from Harry J. Beavers or Vivian L. McCoy, P.O. Box
23409, Waco, Texas 76702–3409, (817) 666–0707. TRD-9716794.
Gillespie Central Appraisal District, Board of Directors, met at
Gillespie County Courthouse, County Courtroom, 101 West Main
Street, Fredericksburg, December 18,1997 at 9:00 a.m. Information
may be obtained from Wendy J. Garza, P.O. Box 429, Fredericksburg,
Texas 78624, (830) 997–9807. TRD-9716779.
Gonzales County Appraisal District, Agricultural Advisory Board,
met at 928 St. Paul Street, Gonzales, December 19, 1997 at 8:30
a.m. Information may be obtained from Brenda Downey, or Glenda
Strackbein, 928 St. Paul, Gonzales, Texas 78629, (830) 672–2879 or
fax: (830) 672–8345. TRD-9716799.
Johnson County Rural Water Supply Corporation, Regular Board
Meeting, met at Corporation Office, 2849 Highway 171 South,
Cleburne, December 16, 1997 at 5:45 p.m. Information may be
obtained from Dianna Jones, P.O. Box 509. Cleburne, Texas 76033,
(817) 645–6646. TRD-9716797.
Johnson County Rural Water Supply Corporation, Credentials Com-
mittee, met at Corporation Office, 2849 Highway 171 South, Cle-
burne, December 16, 1997 at 5:45 p.m. Information may be obtained
from Dianna Jones, P.O. Box 509. Cleburne, Texas 76033, (817)
645–6646. TRD-9716796.
South Plains Regional Workforce Development Board, met at 1301
Broadway, downstairs conference room, Lubbock, December 18,
1997 at 3:00 p.m. Information may be obtained from Annette Walters,
P.O. Box 10227, Lubbock, Texas 79408, (806) 744–1987. TRD-
9716782.
Meetings filed December 16, 1997
Bastrop Central Appraisal District, Board of Directors, met at 1200
Cedar Street, Bastrop, December 18, 1997 at 7:30 p.m. Information
may be obtained from Dana Ripley, 1200 Cedar Street, Bastrop, Texas
78602, (512) 303–3536. TRD-9716813.
Dallas Area Rapid Transit, Special Board Meeting, met at 1401
Pacific Avenue, Dallas, December 19, 1997 at 12 noon. Information
may be obtained from Paula J. Bailey , P.O. Box 660163, Dallas,
Texas 75266–0163. TRD-9716826.
Education Service Center, Region 16, Board of Directors, met at
Amarillo Club, Sixth and Tyler, Amarillo, December 19, 1997 at
10:00 a.m. Information may be obtained from Darrell L. Garrison,
P.O. Box 30600, Amarillo, Texas 79120, (806) 376–5521, Extension
272. TRD-9716812.
Lamb County Appraisal District, Board of Directors, will meet at
331 LFD Drive, Littlefield, January 5, 1997 at 6:00 p.m. Information
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may be obtained from Vaughn E. McKee, P.O. Box 950, Littlefield,
Texas 79339–0950, (806) 385–6474. TRD-9716815.
Lamb County Appraisal District, Appraisal Review Board, will
meet at 331 LFD Drive, Littlefield, January 5, 1997 at 6:00 p.m.
Information may be obtained from Vaughn E. McKee, P.O. Box 950,
Littlefield, Texas 79339–0950, (806) 385–6474. TRD-9716816.
Middle Rio Grande Development Council, Board of Directors, met at
Holiday Inn Sage Room, 920 East Main, Uvalde, December 17, 1997,
at 1:00 p.m. Information may be obtained from Leodoro Martinez,
Jr., P.O. Box 1199, Carrizo Springs, Texas 78834, (830) 876–3533.
TRD-9716832.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Coastal Coordination Council
Notice and Opportunity to Comment
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of December 2, 1997, through December 8, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: South Shore Harbor Development, Limited; Location: On
Clear Lake, within the South Shore Harbor Development, north of
the Houston Lighting & Power canal and FM 2094, in League City,
Galveston County, Texas; Project Number: 97-0435 -F1; Description
of Proposed Action: The applicant proposes to replace two portions
of existing concrete bag-wel revetment with approximately, 2,000-
foot and 1,650-foot timber bulkheads; Type of Application: .S.C.O.E.
permit application # 15665(07) under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
U.S.C.A. §§125-1387).
Applicant: Village of Jamaica Beach; Location: Within a man-
made residential canal off of West Bay, at the end of Pompano
Way, Jamaica Beach, Galveston County, Texas; Project Number: 97-
0436-F1; Description of Proposed Action: The applicant proposes
to construct a 57-foot bulkhead with a 10-foot wing wall; Type of
Application: U.S.C.O.E. permit application #2115 under §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of the
Clean Water Act (33 U.S.C.A. §§125-1387).
Applicant: Steve Maddox; Location: Caney Creek, at Lot 149 on
Seagull Road in Matagorda County, Texas; Project Number: 97-0437-
F3; Description of Proposed Action: The applicant proposes to retain
a 571-square-foot pier located in Caney Creek, at Lot 149 on Seagull
Road; Type of Application: U.S.C.O.E. permit application #21159
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: Vastar Resources; Location: West Cameron, Block 66,
Lease OCS-G 02826, OCS Federal Offshore Waters, Gulf of Mexico;
Project Number: 97-0438-F4; Type of Application: Initial Plan of
Exploration, Title 30 CFR 250.33 (f) and (h).
Applicant: Meridian Resource Corporation; Location: Galveston
Bay, Galveston County, State Waters, Texas; Project Number: 97-
0439-F1; Description of Proposed Action: The applicant proposes
to install, operate and maintain a 12-inch pipeline in State Tract
310; Type of Application: U.S.C.O.E. permit application # 21021(01)
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A. §§125- 1387).
Applicant: The Houston Exploration Company; Location: Mustang
Island, Block A-139, Lease OCS-G 17089, OCS Federal Offshore
Waters, Gulf of Mexico; Project No.: 97-0440-F4; Type of Applica-
tion: Initial Plan of Exploration, Title 30 CFR 250.33 (f) and (h).
Applicant: D.V. Flores; Location: The Houston Ship Channel, at
Corps of Engineers Station 503+72; Project Number: 97-0441-F3;
Description of Proposed Action: The applicant proposes to construct
a barge dock, and the dredging of an entrance channel and a basin;
Type of Application: U.S.C.O.E. permit application #16330(03)
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).
Applicant: Walter and Olivia Meyer; Location: Offatts Bayou,
at 1502 Driftwood Lane, in Galveston, Galveston County, Texas;
Project Number: 97-0442-F3; Description of Proposed Action: The
applicant proposes to revise their proposal to place riprap along
their existing shoreline; Type of Application: U.S.C.O.E. permit
application #21084(rev.) under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
.S.C.A. §§125-1387).
Applicant: South Shore Harbor Development, Limited; Location:
Clear Lake, within the South Shore Harbor Development, north of
the Houston Lighting & Power canal and FM 2094, in League City,
Galveston County, Texas; Project Number: 97-0443-F3; Description
of Proposed Action: The applicant proposes to amend Department of
the Army Permit 18916(01) to construct an approximately 1,600-foot
bulkhead at and above the mean high water line; Type of Application:
.S.C.O.E. permit application #18916(02) under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: Carbide/Graphite Group, Inc.; Location: Approximately
six miles north of Seadrift, Calhoun County, Texas on State Hwy
185; Project Number: 97-0444-F3; Description of Proposed Action:
The applicant proposes to conduct maintenance dredging on a
barge loading slip adjacent to the Victoria Barge Canal; Type of
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Application: U.S.C.O.E. permit application #15811(07) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: December 17, 1997
♦ ♦ ♦
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of December 9, 1997, through December 16, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: Steve Timme; Location: North bank of Chigger Creek, at
2408 Airline Drive, Friendswood, Galveston County, Texas; Project
Number: 97-0447-F1; Description of Proposed Action: The applicant
proposes to excavate approximately 220 cubic yards of material from
a 24 foot by 48 foot area on the bank of Chigger Creek. This area
would be bulkheaded and a concrete boat ramp would be constructed
within it. A 10-foot wide asphalt road would be constructed to
access the ramp. Approximately 1,500 square feet of wetlands would
be directly impacted by the excavation and road construction. In
addition, the excavated material would be placed into an approximate
4,500 square-foot wetland swale. The purpose of the project is to
provide private recreational boat access and to improve drainage on
the property after recurring high water events; Type of Application:
U.S.C.O.E. permit application #21152 under §404 of the Clean Water
Act (33 U.S.C.A. §§125-1387).
Applicant: J.C. Madden, Jr.; Location: Moses Lake, Lot 197, at the
northwest end of 29th Street, Texas City, Galveston County, Texas;
Project Number: 97-0448-F1; Description of Proposed Action: The
applicant proposes to excavate a private boat basin and entrance
canal, construct an 18 foot by 22 foot boathouse, a 4 foot by 130
foot walkway adjacent to an existing bulkhead, place rip rap along
350 feet of shoreline and mitigate for impacts to 240 square feet of
Spartina alterniflora marsh; Type of Application: U.S.C.O.E. permit
application #21117 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).
Applicant: R. Alan Parrish; Location: On Galveston Bay, in the
4000 block of Todville Road, between Mingtoy and Quintana Roo
Place, Seabrook, Harris County, Texas; Project Number: 97-0449-F1;
Description of Proposed Action: The applicant proposes to construct
a 280-foot bulkhead an average of 50 feet from the existing high
tide line and place approximately 260 feet of concrete rip rap and
four 30-inch concrete blocks waterward of the proposed bulkhead.
Approximately 0.03 acres of marsh will be impacted by this work;
Type of Application: .S.C.O.E. permit application #20978 under §10
of the Rivers and Harbors Act of 1899 (33 .S.C.A. 403), and §404
of the Clean Water Act (33 U.S.C.A. §§125-1387).
Applicant: Port Isabel-San Benito Navigation District; Location: Port
Isabel Turning Basin, south end of Port Road, Cameron County,
Texas; Project Number: 97-0452-F1; Description of Proposed Action:
The applicant proposes to construct a 300 foot long concrete dock
with approach ramps, steel tripod mooring structures, shaping of
the shoreline, slope protection and dredging; Type of Application:
U.S.C.O.E. permit application under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
U.S.C.A. §§125-1387).
Applicant: Gulf Marine Institute of Technology and Sea Pride
Industries, Inc.; Location: Platforms B, C, and D, within a 500-
acre area of Block 189-L, in the Gulf of Mexico, approximately 13
miles southeast from Galveston, Texas; Project Number: 97-0453-
F1; Description of Proposed Action: The applicant proposes to install
floating net pen cages alongside existing offshore petroleum platforms
for the purpose of rearing stocked fish and oysters for commercial
purposes; Type of Application: U.S.C.O.E. permit application #21140
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: December 17, 1997
♦ ♦ ♦
Comptroller of Public Accounts
Local Sales Tax Rate Changes
22 TexReg 12866 December 26, 1997 Texas Register
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Comptroller of Public Accounts
Filed: December 15, 1997
♦ ♦ ♦
Office of Consumer Credit Commissioner
22 TexReg 12868 December 26, 1997 Texas Register
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Articles 1D.003 and 1D.009, Title 79, Revised Civil Statutes
of Texas, as amended (Articles 5069-1D.003 and 1D.009, Vernon’s
Texas Civil Statutes).
The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for
the period of December 15, 1997 - December 21, 1997 is 18% for
Consumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for
the period of December 15, 1997 - December 21, 1997 is 18% for
Commercial over $250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.




Office of Consumer Credit Commissioner
Filed: December 15, 1997
♦ ♦ ♦
The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Articles 1D.003, 1D.009, and 1E.003, Title 79, Revised Civil
Statutes of Texas, as amended (Articles 5069-1D.003, 1D.009, and
1E.003, Vernon’s Texas Civil Statutes).
The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for
the period of December 22, 1997-December 28, 1997 is 18% for
Consumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by Article 1D.003 and 1D.009 for
the period of December 22, 1997-December 28, 1997 is 18% for
Commercial over $250,000.
The judgment ceiling as prescribed by Article 1E.003 for the period of
January 1, 1998-January 31, 1998 is 10% for Consumer/Agricultural/
Commercial/credit thru $250,000.
The judgment ceiling as prescribed by Art. 1E.003 for the period
of January 1, 1998-January 31, 1998 is 10% for Commercial over
$250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.




Office of Consumer Credit Commissioner
Filed: December 16, 1997
♦ ♦ ♦
Texas Credit Union Department
Application(s) for a Merger or Consolidation
Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:
An application was received from Century Credit Union, Houston,
Texas seeking approval to merge with PIA of Texas Credit Union,
Dallas, Texas with the latter being the surviving credit union.
An application was received from Telco Plus Credit Union, Longview,
Texas seeking approval to merge with TWC Federal Credit Union,
Longview, Texas with the former being the surviving credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.




Texas Credit Union Department
Filed: December 17, 1997
♦ ♦ ♦
Application(s) to Amend Articles of Incorporation
Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:
An application for a name change was received for District 2 TEC
Credit Union, San Antonio, Texas. The proposed new name is District
2 TEC/TWC Credit Union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.




Texas Credit Union Department
Filed: December 17, 1997
♦ ♦ ♦
Application(s) to Expand Field of Membership
Notice is given that the following applications have been filed with
the Texas Credit Union Department and are under consideration:
An application was received from Educational Employees Credit
Union of Fort Worth, Fort Worth, Texas to expand its field of
membership. The proposal would permit members of the United
Educators Association to be eligible for membership in the credit
union.
An application was received from Corsicana Municipal Employees
Credit Union, Corsicana, Texas to expand its field of membership.
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The proposal would permit employees of Navarro County and their
family members to be eligible for membership in the credit union.
An application was received from Trans Texas Southwest Credit
Union, San Angelo, Texas to expand its field of membership. The
proposal would permit persons who have funds deposited with Trans
Texas Southwest Credit Union by virtue of their participation in a
deferred compensation plan offered to employees of the State of Texas
to be eligible for membership in the credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.




Texas Credit Union Department
Filed: December 17, 1997
♦ ♦ ♦
Texas Department of Criminal Justice
Request for Proposals
The Texas Department of Criminal Justice, State Jail Division
in partnership with local Community Supervision and Corrections
Departments or Counties (if and as noted below) hereby provides
notice of a solicitation for proposals from all interested and qualified
contractors for Management and Operation Services for the following
secure adult state jails as authorized by the Texas Legislature under
§507.001, Texas Government Code:
Bartlett State Jail, a 1,001 bed capacity facility in cooperation with
Williamson County, Texas - Solicitation Number 696 8-SJ-R001;
Bradshaw State Jail, a 1,700 bed capacity facility located in Hender-
son, Texas - Solicitation Number 696 8-SJ-R002;
Dawson State Jail, a 2,000 bed capacity facility located in downtown
Dallas, Texas - Solicitation Number 696 8-SJ-R003;
Lindsey State Jail, a 1,031 bed capacity facility located in Jacksboro,
Texas in cooperation with the 271 Judicial District - Solicitation
Number 696 8-SJ-R004;
Willacy County State Jail, a 1,021 bed capacity facility located
in Raymondville, Texas in cooperation with the Cameron/Willacy
Counties Community Supervision and Corrections Department -
Solicitation Number 696 8-SJ-R005.
The term of the initial contract is for a period of three years, effective
September 1, 1998, with two one year renewable options, subject
to Texas Board of Criminal Justice authorization and as applicable,
county or Community Supervision and Corrections Department
Judicial District authorization.
Minimum contractor (business entity) qualifications include: 1) a
minimum of two years experience in managing and operating a secure
adult correctional facility housing minimum/medium security felons
with at least a 500 bed capacity; 2) ability to obtain the minimum
commercial insurance required in the solicitation; 3) the ability to
commence operations (start-up) without financial assistance from
TDCJ; and 4) demonstrate the ability to provide senior unit staff to
operate and manage the solicited facility that meet or exceeds TDCJ
minimum standards for like positions.
To obtain a copy of one or more solicitations, submit a written
request, noting the solicitation number being requested to: Texas
Department of Criminal Justice, Purchasing and Leases, Contracts
Department, P.O. Box 4014, Attention RFP (Provide Solicitation
Number), Huntsville, Texas 77342-4014.
Sealed proposals will be received by the Department at the above
referenced address until 3:00 p.m. on March 27, 1998.
A Pre-Proposal Conference is scheduled for 10:00 a.m., Monday,
January 12, 1998, in Senate Conference Room I (Room E01.12) -
the Capitol Extension (underground) in Austin, Texas. Unit tours will
be held following the conference. Information on the Pre-Proposal
Conference and subsequent unit tours may be obtained by contacting:
Ronald D. Champion, Assistant Director, State Jail Division, Texas
Department of Criminal Justice, (512) 463-7663.




Texas Department of Criminal Justice
Filed: December 17, 1997
♦ ♦ ♦
General Services Commission
Notice of Request for Proposal
The State of Texas (the "State"), through the General Services
Commission (the "GSC"), is issuing Phase II, a Request for Proposals
("RFP"), for conducting a comprehensive needs analysis of the
automated and non-automated processes of the General Services
Commission.
The General Services Commission will conduct a comprehensive
needs analysis to improve the quality of the information required
by the Commissioners and Executive Management in the decision
making process and to increase communication and information
sharing among GSC divisions. The results of the needs analysis will
be an integral part of a report to the State Auditors Office.
This RFP is the result of the responses to GSC’s Phase I, Requests
for Information (RFI), #98-1A, that was published in the October 3,
1997, issue of theTexas Register(22 TexReg 10033). Responses to
the RFI requesting information regarding conducting a comprehensive
needs analysis for a large state agency were due October 15, 1997.
This information was used to develop specifications for Phase II’s
RFP to acquire such a comprehensive needs analysis.
Responding to the Phase I RFI was mandatory to be eligible for
participation as a respondent to the Phase II RFP for the needs
analysis. Any questions necessary to clarify the RFP must be
submitted by electronic mail to: donna.cordes@gsc.state.tx.us or you
can contact Donna Cordes at (512) 475-2486.
Submission of Copies of Response to the RFP. (Eight) (8) identical
copies of the RFP shall be submitted and received by the GSC
Bid Services Department on or before 3:00 p.m. (Central Standard
Time), January 29, 1998, and delivered to: The General Services
Commission, Attn: Bid Services, RFP Number 98-1A, 1711 San
Jacinto Boulevard, Room 180, P.O. Box 13047, Austin, Texas 78711-
3047.
22 TexReg 12870 December 26, 1997 Texas Register
BOTH TELEPHONE AND FACSIMILE OFFERS ARE NOT AC-
CEPTABLE WHEN IN RESPONSE TO THE REQUEST FOR PRO-
POSAL.





Filed: December 17, 1997
♦ ♦ ♦
Notice of Request for Proposal for Educating Texans About
the Benefits of Renewable Energy
INTRODUCTION . In accordance with the Texas Government Code,
Section 2305.063, the State Energy Conservation Office (SECO)
of the General Services Commission (GSC) invites proposals for
consulting services from qualified public-private partnerships, non
profit agencies, firms, institutions of higher education and individuals
(the "Contractor") to provide an aggressive outreach campaign,
using previously created educational materials and augmenting those
materials, if necessary, to educate Texans about the economic
and environmental benefits of renewable energy resources and the
technologies. The outreach efforts will be targeted to K-12 schools,
sustainability practitioners, regulators and policymakers, electric
utilities, renewable energy companies and the general public.
The State Energy Conservation Office (SECO), alone and in collab-
oration with other state and federal entities, administers a variety
of federal grants and oil overcharge funds to promote energy pro-
grams which significantly impact energy cost and consumption in
the institutional, industrial, transportation and residential sectors of
the state. These programs provide (1) technical resources to uti-
lize energy efficiency practices; (2) financial assistance in completing
energy retrofits; and (3) educational materials to make the public
aware of the necessity for an energy efficient society. The SECO
has received funding from federal grants and oil overcharge court
settlements. These monies have funded a myriad of energy-related
programs focusing on energy efficiency.
One of these programs, the Renewable Energy Demonstration Pro-
gram (REDP), is designed to accelerate the use of renewable energy
in Texas by increasing public awareness of the resources, demon-
strating new technologies and developing the infrastructure necessary
to escalate the use of renewable energy in existing state programs.
The REDP is funded with oil overcharge funds appropriated by the
75th Legislature for the purpose of accelerating the use of renewable
energy technologies and sustainability in Texas.
COPIES OF THE RFP. To receive an information package contain-
ing requirements and procedures regarding this Request for Propos-
als contact: Jane Pulaski, Program Administrator, General Services
Commission’s State Energy Conservation Office, 200 E. 10th Street,
Suite 250, Austin, Texas 78701, Phone (512) 463-1796.
CLOSING DATE FOR RECEIPT OF PROPOSALS. Proposals
must be received by SECO at the above-mentioned address no later
than 12:00 p.m., noon on Tuesday, February 3, 1998. Proposals
received after that time and date, and proposals submitted by facsimile
transmission will not be accepted. Proposals that are hand delivered
will be time stamped.
PRE-PROPOSAL CONFERENCE. All potential proposers are
encouraged to attend a pre-proposal conference in Austin beginning
at 10 a.m. on Monday, January 5, 1998, at the State Energy
Conservation Office, located at 200 E. 10th Street, Room 212,
Austin, Texas. The purpose of this meeting is to answer any
questions regarding the request for proposal, the required format,
or the evaluation process. IT IS NOT MANDATORY TO ATTEND
THE PRE-PROPOSAL CONFERENCE.
BASIS OF AWARD . Proposals will be reviewed by a committee
of SECO staff and/or other technical advisors (the Review Panel).
Evaluation scores will be based on the following criteria:
1) Demonstrated Experience (20%). Describe relevant experience
in identifying target audiences, developing appropriate educational
materials and outreach strategies for the target audiences, designing a
marketing plan and materials, and implementing the marketing plan
to reach the target audiences.
2) Knowledge of Subject Matter (30%). The team should reflect an
integrated discipline approach, including those with a comprehensive
knowledge of renewable energy resources, technologies and utility
issues, marketing professionals, educational developers, and others.
3) Understanding of scope of work and work plan (40%). The
proposal should effectively describe the course of action to be taken
implementing aggressive methods that will disseminate information
about the economic and environmental benefits of renewable energy
in Texas to as wide an audience as possible, including detailed
marketing and implementation strategies. Additionally, proposers are
encouraged to recommend innovative strategies that could leverage
the impact of the materials generated from Phase 1 of the campaign,
as well as enhance the overall goals of the REDP .
4) Proposed budget and ability to complete the project in a timely
manner (10%). The proposal should include a budget which is
reasonable in relation to the services provided. If available, dollar-
for-dollar and in-kind match sources should be included. Proposals
must provide three references who can attest to proposer’s on-time
and on-budget completion of projects. Selection of a contractor will
be based on the recommendations of the Review Panel. The Review
Panel may require that finalists meet in Austin for a formal interview
prior to selection of a contractor. Selection for interviews will be
based on the proposer’s ability to satisfy the four criteria listed above,
and interviews will focus on published selection criteria. SECO
reserves the right to disqualify (or reduce the score of) any proposer
if selection of the proposer would result in a conflict of interest or the
appearance of a conflict of interest, as determined solely by SECO.
Recommendations of the review panel are not subject to appeal.
EQUAL OPPORTUNITY . Any contract resulting from this Request
for Proposals shall contain provisions prescribed by SECO prohibiting
discrimination in employment.





Filed: December 12, 1997
♦ ♦ ♦
Office of the Governor-Criminal Justice Division
Invitation for Applications
The Governor’s Office, Criminal Justice Division (CJD) announces
the availability of grant funds under the federal State Identification
Systems Formula Grant Program. Texas received $172,728 from
the Bureau of Justice Assistance for the State Identification System
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Formula Grant Program. The goal of the State Identification System
Formula Grant Program (SIS) is to provide states with additional
resources to develop or improve their computerized identifications
systems and integrate those systems with the Federal Bureau of
Investigation’s national identification databases. CJD will distribute
the State Identification System allocation equally among the following
three purpose areas: DNA Analysis, Computerized Identification
Systems, and Integrated Automated Fingerprint Identification System.
$57,576 will be used to enhance forensic laboratory ability to analyze
DNA samples of suspects. $57,576 will used to purchase equipment
and software to enhance the Texas Narcotics Information System
(TNIS). The TNIS system links narcotics task forces to allow them
to access intelligence information of suspected drug dealers. The
remaining $57,576 will be used to purchase livescan fingerprint
workstations for the fingerprinting of juveniles. Each application
must identify how the project will integrate with the Federal Bureau
of Investigation’s national identification databases. Each application
must fall within the scope of the three outlined purpose areas
designated above. There is no cash match requirement.
Eligible applicants include local units of government and state
agencies.
Local units of government may request application kits from CJD or
the criminal justice planner at their regional council of governments.
Statewide applicants may request application kits directly from the
Criminal Justice Division by calling (512) 463-5499.
Local applicants must submit one copy of the application to their re-
gional council of governments under the Texas Review and Comment
System (TRACS Review) by January 31, 1998. Statewide applicants
must submit one copy of their application for TRACS Review to the
state single point of contact within the Governor’s Office of Budget
and Planning, Post Office Box 12428, Austin, Texas, 78711, Atten-
tion: Tom Adams by January 31, 1998.
Each application must comply with the Governor’s Criminal Justice
Plan for Texas, Fiscal Year 1999. All applications for must be
received at or hand delivered to the Criminal Justice Division by
5:00 p.m. on January 31, 1998. Applications may be delivered to
100 San Jacinto, Suite 210, Austin, Texas, 78701, or mailed to Post
Office Box 12428, Austin, Texas, 78711, Attention: Pam Brown.
Selection Process: All applications will be reviewed for eligibility
and rated competitively according to funding sources by a group of
staff members at CJD selected by the executive director of CJD. The
governor or his designee will make all funding decisions.
Contact Person: For additional information call Everett Valdez, Texas
Narcotics Control Program at (512) 463-5549.




Office of the Governor
Filed: December 10, 1997
Texas Department of Health
Designation of Sites Serving Medically Underserved Popula-
tions
The Texas Department of Health (department) is required under
Texas Civil Statutes, Article 4495b §3.06, to designate sites serving
medically underserved populations. In addition, the department is
required to publish notice of its designations in the Texas Register
and to provide an opportunity for public comment on the designations.
22 TexReg 12872 December 26, 1997 Texas Register
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Designation is based on proven eligibility as sites serving a dispropor-
tionate number of clients eligible for federal, state or locally funded
health care programs.
Oral and written comments on these designations may be directed to
Dora A. McDonald, Chief, Bureau of State Health Data and Policy
Analysis, Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756; (512) 458-7261. Comments will be accepted for 30
days from the publication date of this notice.




Texas Department of Health
Filed: December 11, 1997
♦ ♦ ♦
Notice of Award of Contract
The Texas Department of Health (department) has awarded a contract
to Health Provider Services, Inc. (doing business as Tonn &
Associates) to study the inpatient and outpatient needs currently
served by the two department hospitals, Texas Center for Infectious
Disease in San Antonio and South Texas Hospital in Harlingen, and
to develop a long-range plan advising the department how to meet
those needs. The total value of the contract is $150,000. It has a
beginning date of November 1, 1997, and ending date of May 31,
1999. The business address of Health Provider Services, Inc., is 9442
Capital of Texas Highway North, Suite 350, Austin, Texas 78759.
This award of consulting services is filed under the provisions of
the Government Code, Chapter 2254. The Request for Proposal was
published in the August 22, 1997, issue of the Texas Register (22
TexReg 8443).
The delivery of quality patient-centered care in appropriate locations
will be a principal objective of the plan. The plan will incorporate
the following elements as they appear in House Bill 1, the General
Appropriations Act:
(1) a cost-benefit study of the use of these facilities as inpatient and
outpatient sites, including a presentation of options and an evaluation
of whether options other than maintaining the hospitals should be
pursued;
(2) an identification of services currently provided at the hospitals,
including numbers of persons served and the need for these services;
and
(3) a review of the department’s evaluation of service needs that are
addressed under the Medicaid state plan amendment for tuberculosis
(TB) clinic services. This review should indicate whether there is any
opportunity for additional Medicaid reimbursement for department
hospital services under the state plan amendment.
The long-range plan will consider important factors such as the
increased incidence of TB infection and multiple drug-resistant TB;
the demographic changes within the state and the rate of immigration;
developments in methods of managing TB and other diseases treated
by department hospitals; modifications in health care delivery systems
within the public and private sectors; and issues regarding Medicare,
Medicaid, and other third party payers, focusing on sources other
than state general revenue for funding the delivery of services.
The consultant will use a participatory planning process involving
a variety of stakeholders and will be available for briefings and
meetings with the 1999 Texas Legislature and other interested parties,
as necessary, to advise on the long-range plan. The first draft of the
plan will be submitted to the department no later than February 1,
1998; the second draft no later than April 1, 1998; and the final plan
no later than June 1, 1998.
Issued in Austin, Texas, on December 16, 1997.




Texas Department of Health
Filed: December 16, 1997
♦ ♦ ♦
Notice of Emergency Cease and Desist Order
Notice is hereby given that the Bureau of Radiation Control, Texas
Department of Health (department), ordered Mercy Regional Medical
Center (registrant M-00297) of Laredo to cease and desist performing
mammographic examinations until the registrant has obtained a
current certification of mammography systems that authorizes the
performance of mammography procedures at this facility. The
bureau determined that unauthorized performance of mammography
examinations may subject patients to unnecessary radiation exposure,
which constitutes an immediate threat to public health and safety, and
the existence of an emergency.
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, Texas Department
of Health, 8407 Wall Street, Austin, Monday-Friday, 8:00 a.m. to
5:00 p.m. (except holidays).




Texas Department of Health
Filed: December 12, 1997
♦ ♦ ♦
Notice of Emergency Cease and Desist Order Alpha Veteri-
nary Clinic
Notice is hereby given that the Bureau of Radiation Control, Texas
Department of Health (department), ordered Alpha Veterinary Clinic
(registrant R-01008) of Odessa to cease and desist using the H. G.
Fischer x-ray unit (Model Number FP200, Serial Number 7512211)
until the unit is equipped with an adequate collimation device. The
bureau determined that use of the x-ray machine without a collimation
device to restrict the x-ray beam may result in the operator and
others being exposed to excessive amounts of scatter radiation. This
unnecessary exposure constitutes an immediate threat to public health
and safety, and the existence of an emergency. The registrant
is further required to provide evidence satisfactory to the bureau
regarding the actions taken to correct the violation and the methods
used to prevent its recurrence.
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, Texas Department
of Health, 8407 Wall Street, Austin, Monday-Friday, 8:00 a.m. to
5:00 p.m. (except holidays).




Texas Department of Health
Filed: December 12, 1997
♦ ♦ ♦
Notice of Emergency Cease and Desist Order Medi-Tech,
Medical and Chiropractic Clinic
Notice is hereby given that the Bureau of Radiation Control, Texas
Department of Health (department), ordered Medi-Tech, Medical
and Chiropractic Clinic (registration number-UNREGISTERED) of
Mesquite to cease and desist from operating all sources of radiation-
producing equipment at its facility. Medi-Tech, Medical and
Chiropractic Clinic shall also provide written documentation to the
bureau that it has ceased operating the Keleket x-ray unit, Type 140-
1 (Serial Number 54-810). The bureau determined that the use of
unregistered equipment by individuals who may not be qualified
and knowledgeable in the safe operation of the equipment and
proper application of radiation for diagnostic purposes may result
in excessive radiation doses to patients and workers. This constitutes
an immediate threat to public health and safety, and the existence
of an emergency. The order shall remain in effect until Medi-Tech,
Medical and Chiropractic Clinic has properly registered all sources
of radiation, and the bureau has received written notification that
the facility has corrected all health related violations found during a
recent inspection.
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, Texas Department
of Health, 8407 Wall Street, Austin, Monday-Friday, 8:00 a.m. to
5:00 p.m. (except holidays).




Texas Department of Health
Filed: December 12, 1997
♦ ♦ ♦
Notice of Public Hearing
A public hearing regarding proposed rules regulating distribution
of funds from the Emergency Medical Services and Trauma Care
Systems Fund, and designation of trauma stabilization (Level V)
facilities (25 Texas Administrative Code, Chapter 157), will be held
Friday, January 16, 1998, at 10:00 a.m., in the Lecture Hall (K-100),
Texas Department of Health, 1100 West 49th Street, Austin, Texas.
Further information concerning the hearing may be obtained from,
and questions directed to Kathy Perkins, Assistant Chief, Bureau
of Emergency Management, Texas Department of Health, Telephone
(512) 834-6740.




Texas Department of Health
Filed: December 11, 1997
♦ ♦ ♦
Notice of Rescission of Order
Notice is hereby given that the Bureau of Radiation Control, Texas
Department of Health (department), rescinded the following order:
Emergency Cease and Desist Order issued September 9, 1997, to
Coastal Bend Hospital, Inc. doing business as Columbia North Bay
Hospital, 1711 West Wheeler, Aransas Pass, Texas 78336, holder of
Certificate of Registration Number R01365.
IN ADDITION December 26, 1997 22 TexReg 12875
A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, Texas Department
of Health, 8407 Wall Street, Austin, Monday-Friday, 8:00 a.m. to
5:00 p.m. (except holidays).




Texas Department of Health
Filed: December 12, 1997
♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Proposed Medicaid Provider Payment Rates, State-
operated Facilities
Proposal. As single state agency for the state Medicaid program,
the Health and Human Services Commission proposes new rates
for the Intermediate Care Facilities for the Mentally Retarded (ICF/
MR) program operated by the Texas Department of Mental Health
& Mental Retardation. Payment rates for state-operated facilities are
proposed as follows:
[figure 1]State School Reimbursements The following facility specific
reimbursements for 1997 are to account for the one hundred dollar per
month pay raises for state employees that went into effect September
1, 1997. They are proposed for state schools and state centers to be
effective September 1, 1997 through December 31, 1997.
[graphic]
[figure 2] State Operated Small Facility Reimbursements
The following facility specific reimbursements for 1997 are to account
for the one hundred dollar per month pay raises that went into effect
September 1, 1997. They are proposed for state-operated small ICF/
MR facilities and the related State-Operated Community Services
(SOCS) to be effective September 1, 1997 through December 31,
1997.
22 TexReg 12876 December 26, 1997 Texas Register
[graphic]
[figure 3] State Operated ICF/MR Small Facility Reimbursement
The following facility specific reimbursement for 1997 is proposed
to be effective September 25, 1997 through December 31, 1997.
The reimbursement for Lone Shadow Group Home was calculated
by taking the average of the other state operated ICF/MR group
homes in their service area (Camino Real State Operated Community
Services [SOCS]). Lone Shadow is a bond home (property owned by
the state) operated by The Center for Health Care Services through a
management agreement.
IN ADDITION December 26, 1997 22 TexReg 12877
[graphic]
[figure 4] Non-State Operated ICF/MR Facilities Model-Based Re-
imbursements
The following reimbursements for 1998 are proposed for non-
state operated ICF/MR facilities effective January 1, 1998 through
December 31, 1998.
[graphic]
Methodology and justification. The proposed rates were determined
in compliance with the rate setting methodology codified at 1 Texas
Administrative Code Chapter 355, subchapter D, §355.456.




Texas Health and Human Services Commission
Filed: December 17, 1997
♦ ♦ ♦
Notice of Proposed Medicaid Provider Payment Rates
Proposal. As single state agency for the state Medicaid program, the
Health and Human Services Commission proposes new payment rates
for the nursing facilities program operated by the Texas Department of
Human Services. Payment rates are proposed to be effective January
1, 1998, as follows:
[figure 1]
22 TexReg 12878 December 26, 1997 Texas Register
[graphic]
Methodology and justification. The proposed rates were determined
in compliance with the rate setting methodology codified at 1
Texas Administrative Code Chapter 355, subchapter C (relating to
Reimbursement Methodology for Nursing Facilities), §355.307.




Texas Health and Human Services Commission
Filed: December 17, 1997
♦ ♦ ♦
Public Notice
The Health and Human Services Commission (HHSC) will submit
a Medicaid state plan amendment to implement new payment
add-ons for special needs children residing in nursing facilities.
The proposed amendment will provide additional reimbursement to
nursing facilities for heavy care children receiving daily tracheostomy
care. Supplemental reimbursement will be made by a payment add-
on to the Texas Index for Level of Effort (TILE). This amendment
will increase the total expenditures for the Medicaid nursing facility
during state Fiscal Year 1998 by $399,157.00, and in state Fiscal Year
1999 by $615,580. For further information, contact local offices of
the Texas Department of Human Services (TDHS) or Pam Lawrie,
MC W-425, P.O. Box 149030, Austin, Texas 78714-9030, (512) 438-
4051. Written comments also can be submitted to this address.




Texas Health and Human Services Commission
Filed: December 17, 1997
♦ ♦ ♦
Texas Department of Human Services
Public Hearing
The Texas Department of Human Services (TDHS) will conduct a
public hearing to receive comments on the department’s proposed
State Immigrant Food Assistance Program (SIFAP). The public
hearing will be held on January 12, 1998, at 9:00 a.m. in the Public
Hearing Room of the John H. Winters Center (701 West 51st Street,
Austin, Texas, First Floor, East Tower, Room 125).
Contact Person: Please contact Kevin Brown, M/C W-312, P.O. Box
149030, Austin Texas 78714-9030, (512) 438-3084.
Persons with disabilities planning to attend this hearing who may need
auxiliary aids or services are asked to contact Kevin Brown, (512)
438-3084, by January 8, 1998, so that appropriate arrangements can
be made.
IN ADDITION December 26, 1997 22 TexReg 12879




Texas Department of Human Services
Filed: December 16, 1997
♦ ♦ ♦
Texas Department of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application to use the service mark name of SENIORSFIRST by
HealthCare Partners Plans, a domestic HMO. The home office is
located in Tyler, Texas.
Application to use the service mark name of SECUREHORIZONS
OFFERED BY PACIFICARE OF TEXAS, INC., a domestic HMO.
The home office is located in San Antonio, Texas.
Application for admission in the State of Texas for CUMIS GEN-
ERAL INSURANCE COMPANY, a foreign property and casualty
company. The home office is located in Bingham Farms, Michigan.
Application to change the name of WESTERN NATIONAL LIFE
INSURANCE COMPANY to AMERICAN GENERAL ANNUITY
INSURANCE COMPANY, a domestic life company. The home office
is located in Amarillo, Texas.
Application for admission in the State of Texas for ATLANTIC
SPECIALTY INSURANCE COMPANY, a foreign property and
casualty company. The home office is located in New York, New
York.
Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention
of Kathy Wilcox, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.




Texas Department of Insurance
Filed: December 16, 1997
♦ ♦ ♦
Notice of Public Hearing
The Commissioner of Insurance will hold a public hearing under
Docket No. 2333, on January 15, 1998, at 9:00 a.m. in Room
102 of the Texas Department of Insurance Building, 333 Guadalupe
Street in Austin, Texas, for the purpose of selecting a licensing testing
contractor to provide certain services under the Insurance Code,
Article 21.01-1. The hearing is held in compliance with the Insurance
Code, Article 21.01-1 which requires that the Texas Department of
Insurance (the department) hold a public hearing prior to the selection
of a licensing testing contractor.
RFP No. RBD97-002. On September 17, 1997, the department issued
a Request for Proposals for the purpose of acquiring a contractor to
provide testing services which meet the examination requirements for
persons seeking licenses as agents, solicitors, counselors, or adjusters
under the Insurance Code. The closing date for the department’s
receipt of proposals was 3:00 p.m., October 30, 1997.
Project Description. The selected contractor shall provide the de-
partment with testing services that include examination development,
test scheduling, examination site arrangement, and test administration,
grading, reporting and analysis. The selected contractor shall coop-
erate with advisory boards, if any, appointed by the Commissioner of
Insurance under the Insurance Code, Article 21.01-1. The required
services are described in the department’s Request for Proposals and
in 28 Texas Administrative Code §§19.1101 through 19.1110.
Proposal Evaluation; Award. All proposals will be subject to
evaluation by an evaluation committee based on the evaluation criteria
set forth in the Request for Proposals. The evaluation committee shall
submit its recommendations to the Commissioner of Insurance prior
to or during the January 15, 1998 public hearing for the selection
of the contractor. See also 28 Texas Administrative Code §§19.1101
through 19.1110.
The department reserves the right to reject any or all proposals or
offers deemed not to be in the best interests of the department or
the State of Texas. The department will not make any payments
to any contractor for services performed or costs incurred under the
terms of or in connection with any contract awarded as a result of
the department’s issuance of the Request for Proposals. Selected
contractor’s sole compensation will be through contractor’s collection
from applicants of certain specific fees which have been approved by
the department in writing as described in the Request for Proposals.
Selected contractor’s sole compensation will be through contractor’s
collection from applicants of certain specific fees which have been
approved by the department in writing as described in the Request
for Proposals. The department will not make any payments for any
costs incurred by any contractor in preparing a proposal response to
the Request for Proposal; such costs may not be recouped by the
successful contractor under the terms of any resulting contract.
Contacts. Parties interested in attending the hearing may request a
copy of the department’s Request for Proposals by contacting Ms.
Regina Durden, Assistant Division Director of Purchasing, Contract-
ing & Graphic Design Division, Texas Department of Insurance, 333
Guadalupe Street, Austin, Texas. For further information regarding
the hearing, contact the Chief Clerk of the Texas Department of In-
surance, 333 Guadalupe Street, Austin, Texas 78714-9204.




Texas Department of Insurance
Filed: December 12, 1997
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.
Application for admission to Texas of AmeriHealth Mercy Health
Plan, a foreign third party administrator. The home office is
Philadelphia, Pennsylvania.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.
22 TexReg 12880 December 26, 1997 Texas Register




Texas Department of Insurance
Filed: December 17, 1997
♦ ♦ ♦
Texas Department of Mental and Health Mental
Retardation
Notice of Consultant Contract Award - Evaluation Services
In accordance with the Texas Government Code, Chapter 254, the
Texas Department of Mental Health Mental Retardation (TDMHMR)
publishes this notice of award of a consulting contract. The original
request for evaluation services was published in the August 5, 1997,
issue of theTexas Register(22 TexReg 7251).
The contract was awarded to Human Services Research Institute
(HSRI), located at 2336 Massachusetts Avenue, Cambridge, Massa-
chusetts, 02140. The contractor agreed to design, implement, collect
data, and evaluate the department’s mental retardation pilot in man-
aging services in a new way for persons with mental retardation. The
total not to exceed dollar amount of the contract is $294,502. The
contract was executed on December 8, 1997. The contract’s duration
is November 15, 1997, through February 2, 2001. The contractor
will provide reports on: May 31, 1998; August 31, 1998; Novem-
ber 30, 1998; February 28, 1999; May 31, 1999; August 31, 1999;
November 30, 1999; February 28, 2000; May 31, 2000; August 31,
2000; and January 31, 2001.
Issued in Austin, Texas, on December 16, 1997.
TRD-9716830
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: December 16, 1997
♦ ♦ ♦
Notice of Intent to Contract - East Texas Behavioral Health-
Care Network
To support its participation in a regional pilot project with the Texas
Department of Mental Health and Mental Retardation (TDMHMR),
East Texas Behavioral HealthCare Network (ETBHN) requests the
service of one or more consultants to assist network leaders in the
development of regional infrastructure and operational capacity to
meet the network’s mission and goals, and to prepare it to assume
authority functions delegated to the network’s administrative services
organization in compliance with House Bill 2377, 74th Legislature.
The consultation package consists of five areas of service. Prospective
consultants have the option of making a comprehensive offer to
provide all services as one package, or of making a specific offer
to provide services in one or more service areas. If a specific service
offer is made, each offer must be made independently and not based
on the assumption that other services from the same consultant will
be selected.
ETBHN seeks consultative services in the following areas:
1. information systems
2. region work flows and business office start-up
3. utilization management
4. development of a consolidation plan
5. completion of a third party assessment
Preferred qualifications for consultants in this project would include
the following:
1. Knowledge of managed behavioral health care practices and
technology, specifically as they would apply to a population with
severe and persistent mental illnesses.
2. Experience working with publicly supported, behavioral health
care and social service organizations at the state and local level.
3. Experience facilitating similar projects involving multiple parties
at different organizational levels.
Funding for the consultative services will be limited by the parameters
of the regional pilot project and each payment will be subject to final
approval by TDMHMR. The payment schedule will be structured
in installments as each phase of the project is completed and will
be negotiated with the consultant prior to the award of the contract.
A written progress report will be required before payment can be
authorized at the completion of each phase. Ten percent of the total
contract amount will be held for final payment once all the consultant
services are satisfactorily completed.
ETBHN is a publicly funded, behavioral health care organization
established as an interlocal government cooperative from among
community mental health and mental retardation centers and the
Beaumont State Center in a 34-county region in East Texas. One
of the member centers, Burke Center, serves as fiscal agent for the
cooperative and is the location of the headquarters office in Lufkin,
Texas.
A detailed description of services and anticipated timeline for
completion is available as part of the complete procurement package
to those consultants who wish to submit an offer. The consultative
project will begin with the award of the contract on March 2, 1998,
and will end no later than August 31, 1998. Deadline for obtaining
the procurement package is Friday, January 23, 1998. Deadline for
submitting the offer is no later than 4 p.m., Friday, January 30, 1998.
A procurement package will be mailed upon request or may be picked
up at the receptionist’s desk at the Burke Center, 4101 South Medford
Drive, Lufkin, Texas. Requests for a procurement package must be
made in writing and submitted by mail, FAX transmission, or in
person to:
East Texas Behavioral HealthCare Network
ATTN: Joe McCulley
4101 South Medford Drive
Lufkin, Texas 75901-5699
(409) 633-5629 or (409) 633-5621
FAX (409) 633-5602
Issued in Austin, Texas, on December 16, 1997.
TRD-9716829
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: December 16, 1997
♦ ♦ ♦
IN ADDITION December 26, 1997 22 TexReg 12881
Notice of Public Hearing on Medicaid Rates
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) and the Texas Health and Human Services Commission
will jointly conduct a public hearing to receive comments on proposed
reimbursements for the following Medicaid programs: state-operated
campus-based Intermediate Care Facilities for the Mentally Retarded
(ICF/MR) rates effective January 1, 1998, through December 31,
1998; and, state-operated small ICF/MR rates effective January 1,
1998, through December 31, 1998. The public hearing is held
in compliance with Title 25, Texas Administrative Code, Chapter
409, Subchapter A, §409.002(h), which requires a public hearing on
proposed reimbursement rates for medical assistance programs.
The public hearing will be held at 10:00 a.m., Friday, January 9,
1998, in Conference Rooms A and B, of Building 626, of the Austin
State Hospital, at 4110 Guadalupe Street, in Austin, Texas.
Persons who wish to offer testimony but who are unable to attend
the hearing may submit written comments which must be received
by noon the day of the hearing. The written comments should be
sent to the Data Analysis Section, Medicaid Administration, Texas
Department of Mental Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668 or faxed to (512) 206-5725.
Interested parties may obtain a copy of the reimbursement briefing
package by calling the Data Analysis Section at (512) 206-5680. If
interpreters for the hearing impaired are required, please contact the
Data Analysis Section at the number given above at least 72 hours in
advance of the hearing.
Issued in Austin, Texas, on December 16, 1997.
TRD-9716831
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: December 16, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Amendment to Notice of Contract Award
In the July 8, 1997, issue of theTexas Register(22 TexReg 6487),
the Texas Natural Resource Conservation Commission (TNRCC)
announced that it would be issuing a "Request for Proposals (RFP):
TNRCC Business Process and Organization Review" to qualified
companies/organizations to provide services to advance the TNRCC’s
efforts to integrate pollution prevention into the agency. The primary
elements of the projects are as follows: Conduct an assessment of
agency staff and management awareness of P2 and determine the
extent to which P2 is practiced; and develop an agency-wide P2
Integration Plan. In addition, the consultant will be interviewing,
surveying or conducting focus groups with appropriate TNRCC staff
as required to gather the necessary background information for this
project. In the September 5, 1997, issue of theTexas Register(22
TexReg 6487), the TNRCC announced that a Contract had been
awarded to Bob Kerr & Associates, 234 Wild Cherry Place, Reston,
Va, 20191 to provide these consulting services. The total value of
this Contract is forty thousand dollars ($40,000). The contract began
on Monday, September 1, 1997, and will end upon full performance
of the services, which shall be August 31, 1998, unless otherwise
authorized, in writing, by the TNRCC.
The TNRCC intends to amend the contract to provide for additional
work as follows: The consultant will hold two additional focus group
meetings to for agency staff using the data collected by the surveys
and interviews. The amount of the contract will be increased by
$3,000 for a total of $43,000.
Any requests for additional information should be directed to: Ken
Zarker, Texas Natural Resource Conservation Commission, P.O. Box
13087, MC-166, Austin, Texas 78711-3087, telefax: (512) 239-3165,
phone: (512) 239-3144.




Texas Natural Resource Conservation Commission
Filed: December 12, 1997
♦ ♦ ♦
Amendment to Public Notice
The Texas Natural Resource Conservation Commission (TNRCC)
published a public notice of Amended Remedy Selection in the
November 28, 1997, issue of the Texas Register (22 TexReg 11850)
regarding the TNRCC’s proposed amendment to the remedy for
Precision Machine State Superfund Site, located at 500 West Olive,
Odessa, Ector County, Texas, HAS BEEN RESCHEDULED.
The public meeting originally scheduled for Thursday, January 8,
1998, at 7:00 p.m. at the Ector County Library, Rotary Room, has
been rescheduled for Tuesday, January 27, 1998 at 7:00 p.m., at the
same location, Ector County Library, Rotary Room, 321 West Fifth
Street, Odessa. Notice of the rescheduling of the public meeting will
also be published in the Odessa American.
A record file containing documents concerning the site has been
established at the same library and is available for public review.
For further information, please contact Janie Montemayor, TNRCC
Community Relations Unit, in Austin at 1-800-633-9363 (within
Texas) or (512) 239-3844.




Texas Natural Resource Conservation Commission
Filed: December 17, 1997
♦ ♦ ♦
Notice of Application for Municipal Solid Waste Manage-
ment Facility Permit
TRANSAMERICAN WASTE OF HOUSTON, INC. for an amend-
ment to their existing Type IV municipal solid waste permit. This
permit amendment is designated as MSW1849-A, and if approved,
will authorize lateral and vertical expansion to the permitted facility.
The amendment will increase the maximum fill height of the com-
pleted landfill by an additional 64 feet from the currently permitted
height of approximately 36.6 feet mean sea level to 100.59 feet mean
sea level (natural ground elevation is approximately 20 feet MSL)
and will increase the permitted acreage from the currently permitted
19.98 acres to 39.97 acres. The application was originally submitted
by Sunray Services, Inc., a wholly owned subsidiary of USA Waste,
Inc., in June, 1996. On March 31, 1997, the permit was transferred
to TransAmerican Waste of Houston, Inc., a wholly owned subsidiary
22 TexReg 12882 December 26, 1997 Texas Register
of TransAmerican Waste Industries, Inc. The permittee is authorized
to dispose of brush, construction-demolition waste, and/or rubbish
that are free of putrescible and free of household wastes, and Class
III industrial solid waste. The initial waste acceptance rate may be
at, but is not limited to, 800 cubic yards per day. The total available
waste disposal capacity of the landfill is 3,215,000 in-place cubic
yards. The site is authorized to operate between the hours of 7:00
a.m. and 7:00 p.m., Monday through Saturday; hours may be ex-
tended on an occasional basis for special occurrences as specified
in 30 TAC §305.70. The facility is located on a 39.97-acre site ap-
proximately 0.27 miles southeast of the intersection of FM 646 and
Wyoming Street in unincorporated Galveston County, Texas.
If you wish to request a public hearing, you must submit your
request in writing. You must state (1) your name, mailing address
and daytime phone number; (2) the application number, TNRCC
docket number or other recognizable reference to the application;
(3) the statement I/we request an evidentiary public hearing; (4) a
brief description of how you, or the persons you represent, would
be adversely affected by the granting of the application; and (5) a
description of the location of your property relative to the applicant’s
operations.
Requests for a public hearing or questions concerning procedures
should be submitted in writing to the Chief Clerk’s Office, Park 35
TNRCC Complex, Building F, Room 1101, Texas Natural Resource
Conservation Commission, Mail Code 105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.
Issued in Austin, Texas, on December 17, 1997.
TRD-9716853
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: December 17, 1997
♦ ♦ ♦
Notice of Applications for Waste Disposal/Discharge Permits
Notices of Applications for waste disposal/discharge permits issued
during the period of December 8th through December 12, 1997.
The Executive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing within 30
days after newspaper publication of the notice.
To request a hearing, you must submit the following: (1) your name
(or for a group or association, an official representative), mailing
address, daytime phone number, and fax number, if any; (2) the
name of the applicant and the permit number; (3) the statement
"I/we request a public hearing;" (4) a brief description of how
you would be adversely affected by the granting of the application
in a way not common to the general public; (5) the location of
your property relative to the applicant’s operations; and (6) your
proposed adjustments to the application/permit which would satisfy
your concerns and cause you to withdraw your request for hearing.
Information concerning any aspect of these applications may be
obtained by contacting the Texas Natural Resource Conservation
Commission, Chief Clerks Office-MC105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.
Listed are the name of the applicant and the city in which the facility
is located, type of facility, location of the facility, type of application-
new permit, amendment, or renewal and permit number.
ACME BRICK COMPANY, P.O. Box 1189, Denton, Texas 76202;
the Herbert Clay Mine is located adjacent to the south side of U.S.
Highway 380 immediately west of the intersection of U.S. Highways
380 and 377 near the City of Crossroads, Denton County, Texas;
renewal; Permit Number 03844.
BRAZOS RIVER AUTHORITY AND LOWER COLORADO
RIVER AUTHORITY, 4400 Cobbs Drive, Waco, Texas 76714; the
Brushy Creek Regional (West Plant) Wastewater Treatment Plant
is located 500 feet north of Circle Drive in the Trinity Addition
in the City of Round Rock and approximately 1,300 feet south of
U.S. Highway 79, and approximately 3,000 feet southwest of the
intersection of Farm-to-Market Road 1460 and U.S. Highway 79 in
Williamson County, Texas; renewal; Permit Number 10264-01.
EL PASO COUNTY WATER AUTHORITY, 1539 Pawling, El Paso,
Texas 79927; the wastewater plant is located approximately 0.5 miles
west of the intersection of Ashford Road and Horizon Boulevard and
approximately two miles northeast of the intersection of Interstate
Highway 10 (U.S. Highway 10) and Farm-to-Market Road 1281
(Horizon Boulevard) in El Paso County, Texas; major amendment;
Permit Number 10795-001.
CITY OF MARBLE FALLS, 800 Third Street, Marble Falls, Texas
78654; the wastewater treatment facility is located on the southwest
corner of Yett Street (formerly known as South 1st Street) and Avenue
L, in the City of Marble Falls in Burnet County, Texas; renewal;
Permit Number 10654-003.
RUSSELL D. ROBINSON, #39 Hidden Oaks MHP, Cleburne, Texas
76031; the wastewater treatment facilities and disposal site are located
approximately 0.25 mile south of the intersection of U.S. Highway 67
and County Road 316 and 1.0 mile east of the Johnson County Court
House in Johnson County, Texas; new; Permit Number 13898-001.
TEMPLE-INLAND FOREST PRODUCTS CORPORATION, P.O.
Drawer N, Diboll, Texas 75901; the Northern Chipmill, a facility to
store, wet deck, debark, and chip pine and hardwood timber; the plant
site is located on County Road 23A, just south of the intersection with
Highway 103, approximately seven miles west northwest of the City
of Lufkin, Angelina County, Texas; renewal; Permit Number 03492.
TEXAS PARADISE POINT, INC., P.O. Box 91495, Houston, Texas
77291-1495; the wastewater treatment plant is located on the north
side of the Longstreet near the entrance to San Jo Cove, approximately
3-1/2 miles west of the intersection of Longstreet and Interstate
Highway 45 in Montgomery County, Texas; major amendment;
Permit Number 13629-001.
WASTE MANAGEMENT OF TEXAS, INC., a landfill; the plant
site is located north of State Highway 6 and south of Farm-to-Market
Road 517 approximately two miles east of the intersection of State
Highway 6 and State Highway 35 near the City of Alvin, Galveston
County, Texas; renewal; Permit Number 03416.
Issued in Austin, Texas, on December 17, 1997.
TRD-9716854
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
IN ADDITION December 26, 1997 22 TexReg 12883
Filed: December 17, 1997
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of Ad-
ministrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public com-
ment on the listed Default Orders. The TNRCC Staff proposes De-
fault Orders when the Staff has sent an Executive Director’s Prelim-
inary Report (EDPR) to an entity outlining the alleged violations;
the proposed penalty; and the proposed technical requirements nec-
essary to bring the entity back into compliance, and the entity fails
to request a hearing on the matter within 20 days of its receipt of
the EDPR. Similar to the procedure followed with respect to Agreed
Orders entered into by the executive director of the TNRCC pursuant
to the Water Code, §7.075, this notice of the proposed orders and the
opportunity to comment is published in the Texas Register no later
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is January 25, 1997. The TNRCC will
consider any written comments received and the TNRCC may with-
draw or withhold approval of a Default Order if a comment discloses
facts or consideration that indicate that the consent to the proposed
Default Order is inappropriate, improper, inadequate, or inconsistent
with the requirements of the statutes and rules within the TNRCC’s
jurisdiction, or the TNRCC’s orders and permits issued pursuant to
the TNRCC’s regulatory authority. Additional notice of changes to
a proposed Default Order is not required to be published if those
changes are made in response to written comments.
A copy of each of the proposed Default Orders is available for public
inspection at both the TNRCC’s Central Office, located at 12100 Park
35 Circle, Building A, Third Floor, Austin, Texas 78753, (512) 239-
3400 and at the applicable Regional Office listed as follows. Written
comments about the Default Order should be sent to the attorney
designated for the Default Order at the TNRCC’s Central Office at
P.O. Box 13087 Austin, Texas 78711-3087 and must be received by
5:00 p.m. on January 25, 1997. Written comments may also be
sent by facsimile machine to the attorney at (512) 239-3434. The
TNRCC attorneys are available to discuss the Default Orders and/
or the comment procedure at the listed phone numbers; however,
comments on the Default Orders should be submitted to the TNRCC
in writing.
(1)COMPANY: Estate of Gerald English doing business as English
Acres Water System; DOCKET NUMBER: 97-0876-PWS-E; AC-
COUNT NUMBER: PWS Number 1250033; LOCATION: Alice,
Jim Wells County, Texas; TYPE OF FACILITY: public water sys-
tem; RULES VIOLATED: 30 TAC §290.46(e) by failing to ensure
that the facility is under the direct supervision of a certified water
works operator; 30 TAC §290.45(b) by failing to provide a pressure
tank capacity of 20 gallons per connection; 30 TAC §290.41(c)(1)(F)
by failing to protect the facility by a 150-foot radius sanitary control
easement prohibiting all septic tanks within 50 feet of the well and
open-jointed drainfields within a 150-foot radius of each well; 30 TAC
§290.41(c)(1)(N) by failing to provide the well with a flow measuring
device to measure production yields and provide for the accumula-
tion of water production data; 30 TAC §290.38 and §290.41(c)(3)(O)
by failing to provide three strands of barbed wire on the top of an
intruder-resistant fence enclosing the well site; 30 TAC §290.43(c)(3)
by failing to provide the overflow pipe on the water storage reservoir
with gravity hinged and weighted cover; 30 TAC §290.44(d)(4) by
failing to provide accurate metering devices at each service connec-
tion; and 30 TAC §290.106(a) and Texas Health and Safety Code (the
Code), §341.033(d) by failing to submit to the commission routine
samples for bacteriological analysis for the sampling periods of Feb-
ruary and June 1997; PENALTY: $5,298; STAFF ATTORNEY: Tracy
Harrison, Litigation Support Division, MC 175, (512) 239-3400; RE-
GIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (512) 980-3100.
(2)COMPANY: Gary Thompson; DOCKET NUMBER: 97-0886-
OSI-E; ACCOUNT NUMBER: Enforcement ID Number 11956;
LOCATION: Galveston County; TYPE OF FACILITY: on-site
sewage facility; RULES VIOLATED: the Code, §366.004, 30 TAC
§285.107(a)(6), and 30 TAC §285.58(a)(10) by abandoning both of
the on-site sewage facilities during construction without just cause;
PENALTY: 14,720; STAFF ATTORNEY: Cecily Small, Litigation
Support Division, MC 175, (512) 239-2940; REGIONAL OFFICE:
5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500.
(3)COMPANY: City of Palestine; DOCKET NUMBER: 97-0168-
MWD-E; ACCOUNT NUMBER: Permit Number 10244-002; LO-
CATION: Palestine, Anderson County, Texas; TYPE OF FACILITY:
public drinking water system; RULE VIOLATED: Texas Water Code,
§26.121 by being substantially noncompliant with its daily average
ammonia-nitrogen permit limit of 3.0 milligrams per liter for the
months of May-August of 1996; PENALTY: $13,280; STAFF AT-
TORNEY: Kathy Keils, Litigation Support Division, MC 175, (512)
239-0678; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.
(4)COMPANY: Thomas Gartner doing business as Country Village
Mobile Home Park; DOCKET NUMBER: 96-0537-PWS-E; AC-
COUNT NUMBER: PWS Number 0200353; LOCATION: Brazoria
County; TYPE OF FACILITY: public drinking water system; RULES
VIOLATED: 30 TAC §290.120(c)(5) and the Code, §341.031 by fail-
ing to submit to the commission water samples for copper and lead
analysis for 12 consecutive months; PENALTY: $930; STAFF AT-
TORNEY: Kathy Keils, Litigation Support Division, MC 175, (512)
239-0678; REGIONAL OFFICE: 5425 Polk Avenue Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(5)COMPANY: Raul Flores; DOCKET NUMBER: 96-0940-PST-E;
ACCOUNT NUMBER: Enforcement ID Number 5251; LOCATION:
Edinburg, Hidalgo County, Texas; TYPE OF FACILITY: petroleum
storage tanks; RULES VIOLATED: 30 TAC §334.50(b)(1)(A) by
failing to provide proper release detection for his UST systems; 30
TAC §334.50(b)(2)(B) by failing to provide proper release detection
for the suction piping associated with his UST systems; 30 TAC
§334.51(b)(2)(A) by failing to provide proper tight-fill fittings for
his UST systems; 30 TAC §334.51(b)(2)(B) by failing to provide
proper spill containment equipment for his UST systems; 30 TAC
§334.51(b)(2)(C) by failing to provide proper overfill prevention
equipment for his UST systems; and 30 TAC §334.7(d)(3) by failing
to provide written notice of any change or additional information
to the executive director within 30 days from the date of the
occurrence of the change or addition; PENALTY: $6,600; STAFF
ATTORNEY: Lisa Newcombe, Litigation Support Division, MC 175,
(512) 239-2269; REGIONAL OFFICE: 134 East Van Buren, Suite
301, Harlingen, Tcxas 78550-6807, (956) 425-6010.
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Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to the Water
Code (the Code), §7.075. Section 7.705 requires that before the
TNRCC may approve these AOs, the TNRCC shall allow the public
an opportunity to submit written comments on the proposed AOs.
Section 7.075 requires that notice of the opportunity to comment
must be published in the Texas Register not later than the 30th day
before the date on which the public comment period closes, which
in this case is January 25, 1997. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withdraw or hold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the TNRCC’s Orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed AO is not required to be published if those
changes are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, Third Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the attorney designated for each
AO at the TNRCC’s Central Office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on January 25, 1997.
Written comments may also be sent by facsimile machine to the
attorney at (512) 239-3434. The TNRCC attorneys are available to
discuss the AOs and/or the comment procedure at the listed phone
numbers; however, §7.075 provides that comments on the AOs should
be submitted to the TNRCC in writing.
(1)COMPANY: Arturo Arriaga; DOCKET NUMBER: 96-0409-
PST-E; ACCOUNT NUMBER: 5212 (Formerly E11397), Facility
Number 533l16; LOCATION: Donna, Hidalgo County, Texas; TYPE
OF FACILITY: two underground storage tanks (USTs); RULES
VIOLATED: 30 TAC §334.50(b)(1)(A) and Texas Health and Safety
Code, §26.3475(c)(1) by failing to provide proper release detection
for the USTs; 30 TAC §334.50(b)(2)(B) and Texas Health and Safety
Code, §26.3475(b) by failing to provide proper release detection for
the suction piping associated with the ST systems, 30 TAC §334.51(b)
and Texas Health and Safety Code, §26.3475(c)(2) by failing to
provide proper spill prevention and overfill control equipment for
the UST systems; 30 TAC §334.7(d)(3) by failing to provide
written notice to the executive director of any change or additional
information concerning the UST systems within 30 days from the
date of the occurrence of the change or addition, or within 30 days
of the date on which the owner or operator first became aware of
the change or addition; and specifically by failing to update the UST
registration to indicate that a UST had been taken temporarily out
of service, and failing to provide written notice of mailing address
and telephone number changes; and 30 TAC §334.54(d)(1)(B) by
failing to properly upgrade or permanently remove from service a
UST which has been temporarily out-of-service for longer than 12
months; PENALTY: $600; STAFF ATTORNEY: Booker Harrison,
Litigation Support Division, MC 175, (512) 239-4113; REGIONAL
OFFICE: 134 East Van Buren, Suite 301, Harlingen, Texas 78550-
6807, (210) 425-6010.
(2)COMPANY: City of San Antonio; DOCKET NUMBER: 97-0380-
IHW-E; ACCOUNT NUMBER: SWR Number 83541; LOCATION:
San Antonio, Bexar County, Texas; TYPE OF FACILITY: sign
painting shop; RULES VIOLATED: 30 TAC §335.9(a) and 40 Code
of Federal Regulations (CFR), §262.40(c) by failing to maintain waste
analysis records evidencing the completion of a hazardous waste
determination and the determinations of land disposal restrictions for
chlorinated solvent wastes generated at the facility; 30 TAC §335.6
by failing to provide notification to the commission regarding the
generation of chlorinated solvent wastes at the facility; 30 TAC
§335.13(d) and 40 CFR, §262.42(b) by failing to submit an exception
report for Waste Manifest Number 00644466 within 45 days from the
date the waste was accepted for shipment by the initial transporter;
and 30 TAC §335.4 by failing to prevent the unauthorized discharge
of chlorinated solvent wastes to the soil at the facility; PENALTY:
$5,120; STAFF ATTORNEY: Patricia Welton, Litigation Support
Division, MC 175, (512) 239-0682; REGIONAL OFFICE: 140
Heimer Road, Suite 360, San Antonio, Texas 78232-5042, (210) 490-
3096.
(3)COMPANY: City of Seguin; DOCKET NUMBER: 96-1865-
MSW-E; ACCOUNT NUMBER: Enforcement ID Number 2607;
LOCATION: Seguin, Guadalupe County, Texas; TYPE OF FACIL-
ITY: municipal solid waste facility; RULES VIOLATED: 30 TAC
§330.111 by failing to construct a sediment retention basin and
drainage improvements in accordance with the Class I Permit Mod-
ification; 30 TAC §330.254(a) by failing to conduct periodic main-
tenance activities related to erosion of the final cover; Texas Water
Code, §26.121 by allowing a discharge of clay material from the cap
and sediment retention basins into water; PENALTY: 20,640; STAFF
ATTORNEY: William Foster, Litigation Support Division, MC 175,
(512) 239-3407; REGIONAL OFFICE: 140 Heimer Road, Suite 360,
San Antonio, Texas 78232-5042, (210) 490-3096.
(4)COMPANY: Mohammad Arami & Al Abusafi; DOCKET NUM-
BER: 97-0090-PST-E; ACCOUNT NUMBER: Enforcement ID
Number 10139; LOCATION: Austin, Travis County, Texas; TYPE
OF FACILITY: petroleum storage tanks; RULES VIOLATED: 30
TAC §334.50(d)(1)(B)(ii) by failing to reconcile inventory control
records on a monthly basis which are sufficiently accurate to detect
a release which equals or exceeds the sum of 1.0% of flow through
plus 130 gallons for their UST systems; 30 TAC §334.51(b)(2)(B)
by failing to provide proper spill containment equipment for their
ST systems; 30 TAC §334.51(b)(2)(C) by failing to provide proper
overfill prevention equipment for their UST systems; 30 TAC
§334.10(b)(1)(A) by failing to develop and maintain all UST records
required by the provisions of 30 TAC Chapter 334; and 30 TAC
§334.7(d)(3) by failing to provide written notice of any change or
additional information to the executive director within 30 days from
the date of the occurrence of the change or addition, or within 30
days of the date on which the owner or operator first became aware
of the change or addition; PENALTY: $5,400; STAFF ATTORNEY:
Lisa Newcombe, Litigation Support Division, MC 175, (512)
239-2269; REGIONAL OFFICE: 1921 Cedar Bend, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.
(5)COMPANY: Vic Hopkins’ Paint and Body, Incorporated;
DOCKET NUMBER: 97-0754-AIR-E; ACCOUNT NUMBER:
DB-4047-Q; LOCATION: Seagoville, Dallas County, Texas; TYPE
OF FACILITY: automotive paint and body shop; RULES VIO-
LATED: 30 TAC §116.110(a) and the Texas Clean Air Act (the
Act), §382.0518(a) and §382.085(b) by constructing and operating
an automotive paint and body shop without permit authorization
from the TNRCC New Source Review Permits Division and without
meeting the requirements of a standard exemption; and the Act,
§382.085(b) and Agreed Order Docket Number 96-0736-AIR-E
by failing to install a spray paint booth with filters that achieve a
98% reduction of particulate emissions; PENALTY: $750; STAFF
ATTORNEY: Tracy Harrison, Litigation Support Division, MC 175,
IN ADDITION December 26, 1997 22 TexReg 12885
(512) 239-3400; REGIONAL OFFICE: 1101 East Arkansas Lane,
Arlington, Texas 76010-6499, (817) 469-6750.
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Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to Texas Water
Code (the Code), §7.075, which requires that the TNRCC may not
approve these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of
the proposed orders and of the opportunity to comment must be
published in theTexas Registerno later than the 30th day before
the date on which the public comment period closes, which in this
case isJanuary 25, 1998. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withhold approval of an AO if a comment discloses
facts or considerations that indicate the proposed AO is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
Code or the Health and Safety Code, the Texas Clean Air Act (the
Act). Additional notice is not required if changes to an AO are made
in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must ber ceived by 5:00 p.m. on
January 25, 1998. Written comments may also be sent by facsimile
machine to the enforcement coordinator at (512) 239-2550. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§7.075 provides that comments on the AOs should be submitted to
the TNRCC in writing .
(1)COMPANY: A. Schulman, Inc.; DOCKET NUMBER: 97-0850-
IWD-E; IDENTIFIER: Permit Number 00337; LOCATION: West
Orange, Orange County, Texas; TYPE OF FACILITY: domestic
and industrial treatment; RULE VIOLATED: 30 TAC §305.125(1)
and the Code, §26.121, by exceeding the 30-day average permit
limitation for copper and zinc; PENALTY: $5,320; ENFORCEMENT
COORDINATOR: Gilbert Angelle, (512) 239-4489; REGIONAL
OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont, Texas 77703-
1892, (409) 898-3838.
(2)COMPANY: Beneficial Land Management; DOCKET NUMBER:
97-0954-SLG-E; IDENTIFIER: Registration Number 710721; LO-
CATION: Austin, Travis County, Texas; TYPE OF FACILITY: ben-
eficial land use; RULE VIOLATED: 30 TAC §312.47(b)(7) and (8)
and the Code, §126.21, by failing to provide a description of how the
pathogen reduction and vector attraction reduction requirements for
domestic septage applied at the facility were met; 30 TAC §312.7(a),
by failing to collect and analyze representative samples of sewage
sludge or domestic septage that was applied at the facility; 30 TAC
§312.46(b), by failing to monitor pathogen reduction and vector at-
traction reduction requirements; 30 TAC §312.50(a)(1), by storing
sludge at the facility without written authorization from the TNRCC
executive director; and 30 TAC §330.136(a) and Registration Num-
ber 710721, by accepting grit trap waste at the facility; PENALTY:
$0; ENFORCEMENT COORDINATOR: Roxanne Cook, (512) 239-
4496; REGIONAL OFFICE: 1921 Cedar Bend, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.
(3)COMPANY: The City of Carrizo Springs; DOCKET NUMBER:
97-0777-MWD-E; IDENTIFIER: Permit Number 10145-001; LO-
CATION: Carrizo Springs, Dimmit County, Texas; TYPE OF FA-
CILITY: wastewater treatment; RULE VIOLATED: Permit Number
10145-001 and the Code, §26.121, by exceeding the daily average
ammonia nitrogen limit of three milligrams per liter; PENALTY:
$13,760; ENFORCEMENT COORDINATOR: Lin Zhang, (512) 239-
4497; REGIONAL OFFICE: 140 Heimer Road, Suite 360, San An-
tonio, Texas 78232-5042, (210) 490-3096.
(4)COMPANY: The City of Springlake; DOCKET NUMBER: 96-
1724-PWS-E; IDENTIFIER: Public Water Supply Number 1400007;
LOCATION: Springlake, Lamb County, Texas; TYPE OF FACIL-
ITY: public drinking water system; RULE VIOLATED: 30 TAC
§290.120(f), by failing to submit water quality parameter reports for
lead and copper analysis; 30 TAC §290.120(h), by failing to submit a
corrosion control study; 30 TAC §290.120(g), by failing to deliver to
the public the public education materials; 30 TAC §290.46(w), by fail-
ing to post a legible sign at each of its facilities; 30 TAC §290.46(f),
by failing to operate the disinfection equipment to maintain a free
chlorine residual of 0.2 milligrams; 30 TAC §290.42(e), by failing to
operate the disinfection equipment so that the point of application is
on the discharge lines of both wells and ahead of the ground storage
tank; 30 TAC §290.43(e), by failing to protect the ground storage and
elevated tanks with a properly constructed intruder-resistant fence;
30 TAC §290.46(m), by failing to initiate a maintenance program to
facilitate cleanliness, improve the general appearance of all plant fa-
cilities, and reduce costly repairs; 30 TAC §290.43(c)(4), by failing
to provide the system’s water storage reservoir satisfactory means,
properly protected from a sanitary standpoint, of easily determining
the amount of water in storage; 30 TAC §290.43(d)(2), by failing to
provide the system’s pressure tank with a pressure release device; 30
TAC §290.43(d)(3), by failing to provide the system’s pressure tank
with some sanitary means of determining the air-to-water ratio; and
30 TAC §290.41(c)(3)(N), by failing to provide the well with a flow
measuring device; PENALTY: $3,500; ENFORCEMENT COORDI-
NATOR: Tom Napier, (512) 239-6063; REGIONAL OFFICE: 4630
50th Street, Suite 600, Lubbock, Texas 79414-3509, (806) 796-7092.
(5)COMPANY: Delhi Gas Pipeline Corporation; DOCKET NUM-
BER: 97-0484-AIR-E; IDENTIFIER: Account Number FI-0008-M;
LOCATION: Teague, Freestone County, Texas; TYPE OF FACIL-
ITY: natural gas treating and sulfur recovery plant; RULE VIO-
LATED: 30 TAC §116.115(a) and the Act, §382.085(b), by failing
to comply with Permit Number R-5269A, Special Provision Number
2, which requires a minimum sulfur recovery efficiency of 96% for
the sulfur plant; PENALTY: $6,400; ENFORCEMENT COORDI-
NATOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE:
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7807, (254)
751-0335.
(6)COMPANY: Hoechst Celanese Chemical Group, LTD.; DOCKET
NUMBER: 97-0766-AIR-E; IDENTIFIER: Account Number MH-
0009-H; LOCATION: Bay City, Matagorda County, Texas; TYPE
OF FACILITY: petrochemical plant; RULE VIOLATED: 30 TAC
§101.20(1), §116.115(a), Permit Numbers 4449 and 25299, 40
Code of Federal Regulations (CFR) §60.482-2(c)(2), and the Act,
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§382.085(b), by failing to make the first attempt to repair leaks on
13 pumps within five days of the date the leaks were detected;
30 TAC §101.20(1), §116.115(a), Permit Numbers 368, 2447,
4196, 4449, 5546, 6105, and 25299, 40 CFR §60.482-7(c)(1) and
(h)(12), §60.485(b)(1), and the Act, §382.085(b), by failing to
monitor 7,037 valves on a quarterly basis and by failing to perform
quarterly certification of the organic vapor analyzers using United
States Environmental Protection Agency (EPA) Method 21; 30 TAC
§101.20(1), 40 CFR §61.54(a)(2), and the Act, §382.085(b), by
failing to sample the wastewater treatment plant sludge using EPA
Method 105 within 90 days of startup; and 30 TAC §116.115(a),
Permit Number 4196, and the Act, §382.085(b), by exceeding the
maximum allowable emission rates for vinyl acetate; PENALTY:
$26,000; ENFORCEMENT COORDINATOR: Sheila Smith, (512)
239-1670; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(7)COMPANY: Johnson Roofing Company, Inc.; DOCKET NUM-
BER: 97-0568-IHW-E; IDENTIFIER: Solid Waste Registration Num-
ber 41933; LOCATION: Waco, McLennan County, Texas; TYPE OF
FACILITY: commercial and residential roofing company; RULE VI-
OLATED: 30 TAC §335.2(b), by failing to dispose of its waste at an
authorized facility; 30 TAC §335.10(a)(1), by failing to use a man-
ifest when shipping its hazardous waste; 30 TAC §335.69(a)(2) and
(3), by failing to label containers with the words "hazardous waste"
and with the accumulation start date; 30 TAC §335.4 and the Code,
§26.121, by failing to prevent the unauthorized discharge of solid
waste; 30 TAC §335.6(b), by failing to update the Notice of Regis-
tration for the facility; 30 TAC §335.62, by failing to perform a haz-
ardous waste determination on wastes generated; 30 TAC §335.9(a)
and (b), by failing to maintain records regarding solid waste manage-
ment; 30 TAC §335.63(a), by failing to obtain an EPA identification
number for the facility; PENALTY: $14,400; ENFORCEMENT CO-
ORDINATOR: Anne R. Nyffenegger, (512) 239-2554; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7807,
(254) 751-0335.
(8)COMPANY: Robert C. Nolen d/b/a North Ridge Commercial-
Industrial Site; DOCKET NUMBER: 97-0511-PWS-E; IDENTI-
FIER: Public Water System Number 0270091; LOCATION: Mar-
ble Falls, Burnet County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.45(b), by failing to pro-
vide a pressure tank capacity of 20 gallons per connection; 30 TAC
§290.46(e), by failing to place the water system under the direct su-
pervision of a certified water works operator; 30 TAC §290.43(e), by
failing to enclose the water storage tanks and pressure maintenance
facilities with an intruder-resistant fence; 30 TAC §290.43(c)(3), by
failing to equip the overflow pipe on the ground storage tank with a
hinged flap valve; 30 TAC §290.103(3)(B), by exceeding the maxi-
mum contaminant level for 1,1-Dichloroethylene of 0.007 milligrams
per liter; and 30 TAC §290.51 and the Texas Health and Safety
Code, §341.041, by failing to pay the public health service fees;
PENALTY: $0; ENFORCEMENT COORDINATOR: Sabelyn Puss-
man, (512) 239-6061; REGIONAL OFFICE: 1921 Cedar Bend, Suite
150, Austin, Texas 78758-5336, (512) 339-2929.
(9)COMPANY: Oscar and Son Sandblasting and Painting; DOCKET
NUMBER: 97-0844-AIR-E; IDENTIFIER: Account Number EB-
0796-C; LOCATION: Odessa, Ector County, Texas; TYPE OF FA-
CILITY: outdoor blast cleaning plant; RULE VIOLATED: 30 TAC
§116.110(a) and the Act, §382.0518(a) and §382.085(b), by failing
to obtain a permit or satisfy the conditions for an exemption prior to
constructing and operating an outdoor blast cleaning plant which may
emit contaminants into the air; PENALTY: $800; ENFORCEMENT
COORDINATOR: Kevin Cauble, (512) 239-1874; REGIONAL OF-
FICE: 3300 North A Street, Building 4, Suite 107, Midland, Texas
79705-5421, (915) 570-1359.
(10)COMPANY: Pecan Shadows Water Supply Corporation;
DOCKET NUMBER: 97-0563-PWS-E; IDENTIFIER: Public Water
Supply Number 1610014; LOCATION: Bay City, Matagorda County,
Texas; TYPE OF FACILITY: public drinking water system; RULE
VIOLATED: 30 TAC §290.120(b) and (c)(5) and the Texas Health
and Safety Code, §341.049, by failing to submit a lead and copper
sample site selection form and water sample for lead and copper
analysis; PENALTY: $480; ENFORCEMENT COORDINATOR:
Tom Napier, (512) 239-6063; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(11)COMPANY: John Lincecum d/b/a Powers Water System;
DOCKET NUMBER: 97-0632-PWS-E; IDENTIFIER: Public Water
Supply Number 0200159; LOCATION: Sweeny, Brazoria County,
Texas; TYPE OF FACILITY: public drinking water system; RULE
VIOLATED: 30 TAC §290.120(c)(5) and the Texas Health and
Safety Code, §341.031, by failing to submit a water sample from
said public water system for copper and lead analysis; and the Texas
Health and Safety Code, §341.041, by failing to pay the public health
service fee; PENALTY: $480; ENFORCEMENT COORDINATOR:
Pam Campbell, (512) 239-4493; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(12)COMPANY: Jan Pieter Devries dba Sun Valley Dairy; DOCKET
NUMBER: 97-0816-AGR-E; IDENTIFIER: Permit Number 03679;
LOCATION: Purvis, Erath County, Texas; TYPE OF FACIL-
ITY: dairy; RULE VIOLATED: 30 TAC §321.31 and the Code,
§26.121, by allowing an unauthorized discharge of silage wastewater;
PENALTY: $3,440; ENFORCEMENT COORDINATOR: Claudia
Chaffin, (512) 239-4717; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 469-6750.
(13)COMPANY: U.S. Filter Recovery Services, Inc., formerly Mob-
ley Environmental Services; DOCKET NUMBER: 97-0751-AIR-
E; IDENTIFIER: Account Number CI-0138-D; LOCATION: Bay-
town, Chambers County, Texas; TYPE OF FACILITY: oil filter
handling system and distillate fuel plant; RULE VIOLATED: 30
TAC §116.110(a) and §106.261(3) and the Act, §382.0518(a) and
§382.085(b), by operating Flare F-2 without obtaining a permit or
meeting the requirements for a standard permit or exemption from
permitting and by not meeting all the conditions of exemption from
permitting in that process emissions for sulfur dioxide from the fuel
distillate plant exceeded six pounds per hour; PENALTY: $5,200;
ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-1044;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
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Public Utility Commission of Texas
Notices of Application for Amendment to Servvice Provider
Certificate of Operating Authority
On December 12, 1997, Teligent, L.L.C. filed an application with
the Public Utility Commission of Texas (PUC) to amend its ser-
vice provider certificate of operating authority (SPCOA) granted in
IN ADDITION December 26, 1997 22 TexReg 12887
SPCOA Certificate Number 60087. Applicant intends to amend its
current certificate to reflect a change in name.
The Application: Application of Teligent, Inc. for an Amendment
to its Service Provider Certificate of Operating Authority, Docket
Number 18469.
Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than December 31, 1997. You may contact the PUC Office of Cus-
tomer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136. All correspondence should refer to Docket Num-
ber 18469.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on December 11, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154-54.159 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
Docket Title and Number: Application of Petroleum Communica-
tions, Inc. for a Service Provider Certificate of Operating Author-
ity, Docket Number 18466 before the Public Utility Commission of
Texas.
Applicant intends to provide local exchange service including ex-
tended area service, toll restriction, call control options, tone dialing,
custom calling services, Caller ID, and any other services that are
available on a resale basis from the underlying incumbent local ex-
change carrier or other certificated carrier within the service area of
Applicant.
Applicant’s requested SPCOA geographic area includes the certifi-
cated boundaries of the existing service areas of the following lo-
cal exchange carriers: Southwestern Bell Telephone Company, GTE
Southwest, Inc., United Telephone Company of Texas, Inc. (Sprint-
United), Central Telephone Company of Texas (Sprint-Centel), Sugar
Land Telephone Company, Inc., Texas Alltel, Inc., Lufkin-Conroe
Telephone Exchange, Inc., Century Telephone of Port Aransas, Inc.,
Cameron Telephone Company, Inc., Riviera Telephone Company,
Inc., and Brazoria Telephone Company, Inc.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than December 31, 1997.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: December 12, 1997
♦ ♦ ♦
Notices of Intent to File Pursuant to Public Utility Commis-
sion Rule §23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Rule §23.27 for a new PLEXAR-Custom service for
Texas Tech University RAHC in Amarillo, Texas.
Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a New PLEXAR-Custom Service for Texas Tech
University RAHC in Amarillo, Texas Pursuant to Public Utility
Commission Rule §23.27. Tariff Control Number 18467.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a new PLEXAR-Custom service for Texas Tech
University RAHC in Amarillo, Texas. The designated exchange for
this service is the Amarillo exchange, and the geographic market for
this specific PLEXAR-Custom service is the Amarillo LATA.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas of an application pursuant to Public
Utility Commission Substantive Rule §23.27 for a new PLEXAR-
Custom service for Bell County in Belton, Texas.
Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a New PLEXAR-Custom Service for Bell County in
Belton, Texas Pursuant to Public Utility Commission Substantive
Rule §23.27. Tariff Control Number 18462.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a new PLEXAR-Custom service for Bell County in
Bell, Texas. The designated exchange for this service is the Belton ex-
change, and the geographic market for this specific PLEXAR-Custom
service is the Waco LATA.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
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Public Notice of Interconnections Agreements
On December 9, 1997, Time Warner Communications of Austin,
L.P., and Time Warner Communications of Houston, L.P., and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18454. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18454.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by January 12, 1998, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18454.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
On December 10, 1997, Intermedia Communications, Inc., and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code)(FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18461. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18461.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by January 13, 1998, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
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c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18461.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
On December 9, 1997, Southwestern Bell Telephone Company and
Nationwide Communication, collectively referred to as applicants,
filed a joint application for approval of an interconnection agreement
under the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18457. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18457.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by January 12, 1998, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18457.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
On December 9, 1997, Southwestern Bell Telephone Company and
Advance Communicating Technologies, collectively referred to as
applicants, filed a joint application for approval of an interconnection
agreement under the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in
scattered sections of 15 and 47 United States Code) (FTA) and
the Public Utility Regulatory Act, Texas Utilities Code Annotated
§§11.001-63.063 (Vernon 1998) (PURA). The joint application has
been designated Docket Number 18456. The joint application and
the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
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ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18456.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by January 12, 1998, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18456.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
On December 9, 1997, Southwestern Bell Telephone Company and
Sprint Spectrum, L.P., collectively referred to as applicants, filed a
joint application for approval of an interconnection agreement under
the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code)(FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18455. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18455.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by January 12, 1998, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18455.
Issued in Austin, Texas, on December 15, 1997.




Public Utility Commission of Texas
Filed: December 15, 1997
♦ ♦ ♦
The Texas A & M University System
Request for Proposals
In accordance with the Texas Insurance Code, Article 3.50-3,
as amended, the Texas A & M University System (the System)
announces a Request for Proposals (RFP) to provide retail and mail-
order prescription drug services for the System’s self-insured health
plan. The RFP solicits proposals for administration of a prescription
drug services plan for the A & M System beginning September 1,
1998.
The RFP instructions, which detail information regarding the project,
are available upon request from the System. The deadline for receipt
of proposals in response to this request is February 9, 1998.
The System reserves the right to accept or reject any proposals
submitted, and is under no legal requirement to execute a resulting
contract on the basis of this advertisement. The System will base
its choice on cost, demonstrated competence, superior qualifications,
and evidence of conformance with the RFP criteria. The System shall
not designate and will not pay commissions to an Agent of Record
or a commissioned representative.
This RFP does not commit the System to pay any costs incurred
prior to execution of a contract. Issuance of this material in no way
obligates the System to award a contract or to pay any cost incurred
in the preparation of a response. The System specifically reserves the
right to vary all provisions set forth at any time prior to execution of
a contract where the System deems it to be in its best interest.
To obtain copies of the RFP instructions, please fax a written request
to Mr. Steven W. Hassel, Director, Benefit Programs, System Human
Resources, The Texas A & M University System, FAX (409) 845-
5281 (physical address: John B. Connally Building, 301 Tarrow
Drive, 5th Floor, College Station, Texas 77840-7896). For questions
or further information regarding this notice contact Mr. Steven W.
Hassel at (409) 845-0662.
Issued in College Station, Texas, on December 12, 1997.
TRD-9716695
Vickie Burt
Executive Secretary to the Board
Texas A & M University System
Filed: December 12, 1997
♦ ♦ ♦
Tarrant County Workforce Development Board
Request for Proposal
The Tarrant County Workforce Development Board is issuing a
Request for Proposals on December 19, 1997, for the management
and operation of Texas Workforce Centers (one-stop career centers)
in Tarrant County. Funds available for the Program Year 1998 are
approximately $9,400,000. The cost reimbursement contract will be
for the period July 1, 1998 through June 30, 1999.
The deadline to submit proposals is February 2, 1998, at 4:00 p.m.
A Bidders’ Conference will be held on January 6, 1998 at 9:00
a.m. in the Fourth Floor Conference Room of the Texas Workforce
Commission, 301 West 13th Street, For Worth, Texas 76102. To
request an RFP packet or obtain additional information please call
Ann Contreras, TCWDB, at (817) 531-6760.




Tarrant County Workforce Development Board
Filed: December 16, 1997
♦ ♦ ♦
Texas Department of Transportation
Notice of Award
Notice of Award: In accordance with Chapter 2254, Subchapter B,
Government Code, the Texas Department of Transportation (TxDOT)
publishes this notice of consultant contract award.
The request for proposals appeared in the Texas Register on October
24, 1997, (22 TexReg 10576).
The contract authorizes a cash and noncash compensation study
of selected TxDOT payroll titles in which the consultant will
compare TxDOT compensation practices with those of public and
private sector employers. The consultant will collect and tabulate
data from participating employers and submit a written analysis
of the comparison results along with recommendations for TxDOT
consideration. The selected consultant is Public Sector Personnel
Consultants, 8024 Mesa Drive, Suite 128, Austin, Texas 78731. The
total value of the contract is $24,750. The contract period began on
December 15, 1997, and will end March 15, 1998. A final report
will be required on or before March 15,1998.




Texas Department of Transportation
Filed: December 17, 1997
♦ ♦ ♦
The University of Texas System
Request for Proposal
The 75th Legislature of the State of Texas passed Senate Bill 606
which authorizes The University of Texas System ("University")
to create a regional academic health center, which is described
in the Bill, within a four county area in the Lower Rio Grande
Valley (Cameron, Starr, Hidalgo, and Willacy Counties). In order
to accomplish this task, it will be necessary for the University to
enter into agreements with hospitals, clinics, and medical institutions
in the area and to receive a donation of an acceptable site for a
new facility. The University wishes to use an impartial competitive
process to identify the best site from any potential sites.
The criteria for evaluation of proposals and selection of the successful
respondent for this award will be detailed in the Request for Proposal.
The best site will be selected by the Board of Regents of The
University of Texas System using a competitive sealed proposal
process administered by the Kaludis Consulting Group.
Organizations or individuals interested in receiving a Request for
Proposal should contact Kaludis Consulting Group, Room 202, 601
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Colorado Street, Austin, Texas 78701, (512) 499-4228, Fax (512)
499-4371. The Request for Proposal will be available on Monday,
January 5, 1998. Proposals will be accepted until 4:00 p.m. CDT,
Tuesday, March 31, 1998. Proposals received late for any reason will
be returned unopened.
Issued in Austin, Texas, on December 16, 1997.
TRD-9716825
Arthur H. Dilly
Executive Secretary to the Board of Regents
The University of Texas System
Filed: December 16, 1997
♦ ♦ ♦
Texas Council on Workforce and Economic Com-
petitiveness
Proposal
The Texas Council on Workforce and Economic Competitiveness
(TCWEC or Council), as part of its responsibilities under the
Job Training Partnership Act (JTPA), must review requests for
service delivery area designation and redesignation, and make a
recommendation to the Governor. These two SDAs have requested
redesignation as a single SDA to be known as the Coastal Bend SDA.
The chief elected officials support this request for consolidation and
all of the requirements for redesignation have been met.
TCWEC, at its meeting on December 11, 1997, recommended
that the Governor approve the redesignation of these SDAs into a
single SDA. All affected persons and organizations shall have an
opportunity to comment on the proposed redesignation. The Governor
has directed TCWEC to publish this redesignation and manage the
public comment process which seeks local input on the redesignation.
After considering all comments, the Governor shall make the final
designation.
Request for Public Comments. Comments on this proposal may be
submitted to Will Reece, Director, Texas Council on Workforce and
Economic Competitiveness, P.O. Box 2241, Austin, Texas 78768. All
comments should be received by the Council no later than January
26, 1998. A copy of the entire proposal presented to the Council and
to the Governor is also available from the Council office upon re-
quest at (512) 936-8100.




Texas Council on Workforce and Economic Competitiveness
Filed: December 17, 1997
♦ ♦ ♦
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.






and additonal entry offices
_______________________________________
_______________________________________
